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Issue:  Group III Written Notice with Termination (HIPAA violation);   Hearing Date:  02/04/19;   Decision Issued:  02/20/19;   Agency:  DBHDS;   AHO:  Sondra K. Alan, Esq.;   Case No. 11302;   Outcome:  No Relief - Agency Upheld.




Agency Advocate

Agency Representative

3 Agency Witnesses

Grievant did not appean

ISSUES

l) Whe血er grievant violated policies: 54 (HIPAA violation); 13 (failure to follow

instructions and/or policy); 37 (disruptive behavior)3; CHPP16.30 (confidentiality of

photographs…)4; CHPP 16.10 (COnfidentiality of identftying infomation)5; and CHPP

O6.104 (use of …. PerSOnal cell phones…)6.

2) Whether a Group IⅡ discipline with temination was appropriate and free of

unlawful di scrimination.
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In disciplinary actions’the b町den of proof is on the Agency to show by a

PrePOnderance of the evidence that its disciplinary actions agains=he Grievant were
Warranted and appropriate under the circumstances' Grievance procedure Manual (GPM)

§ 5.8. A preponderance ofthe evidence is evidence whlCh shows that what is sought to

be proved is more probable than not. GPM § 9. Grievant has the burden ofproving any

a飾mative defenses raised by Grievanl, GPM §5.8

APPLICABLE POLICY

皿s hearing is held in compliance w旭Virginia Code § 2.2-3000 et seq the Rules

for Conducting Grievances effective Jul)弓, 2012 and the Grievance Procedure Manual

(GPM) effective July l , 2017
Unacceptable behavior is divided into three types of offenses, aCCOrding to their

SeVerity. Group I offenses "includes acts of minor misconduct that require fomal

disciplinary action-" Group II offchses αinclude acts of misconduct of a more serious

and/or repeat nature that requires fomal disciplinary action・” Group III offenses “include

acts ofmisconduct of such a severe nature that d first occurTenCe nOmally should warrant

temination.’“ More than one (l) actlVe Group II o正ense may be combined to warrant

termination , 7

FENDING OF FACTS

After reviewing the evidence presented and observing the demeanor of each

Witness the Hearing O珊cer makes the following findings of fact・

In December of 2017 Grievant took a ``selfie" photograph with her personal ce11

Phone during her empIoyment hous. The photograph included a patient laying asleep in

the background ofthe picture. The photograph was published by Grievant in text fom to

another person with the texts Tm with this guy I haven,t had a break but he did go to
Sleep’’``I d上dn’t send you皿s Iol,,・8 In October of 2018 a person (PreSumably the person

to whom血e text was origina11y sent) notified the Agency by emal that such a

Photograph had been sent to her. The Human Rights Adv′OCate reCeived the email with

the photograph and forwarded it to her superiors.9

A Risk Analysis was completed and was signed by the HIPAA Compliance

O飾cer.10 Based on the factua=nfomation・ a decisio…raS made to issue a Group III

notice with Temination. Grievant responded with two written statements.1 1 Thereafter,

the Written Notice was issued and Grievant was terminated on November 7, 201 8.[2



Agency entered evidence of Grievant being aware of condし1Ct eXPeCted of her.13

The Agency entered evidence ofpolicies reJied on from which to detemine the gravity of

the behavior.]4 standards of Conduct polic〉′ WaS entered from which the decision was

made to issue a Group IエI discipline. GrleVant filed Grievance fom A on Noヽ′ember 28,

2018 to request a hearing. 15

In addition to these facts’Grievant and Agency were encouraged by血e Hearing

O鮒ce to discuss settlement prior to the hearing date. Grievant amounced an agreement

had been reached. However’Agent,s Advocate stated Grievant’s intexpretation of

Settlement overstated that to which the pa正es had agreed・ The scheduled Hearing date

remained. Grievant amounced she would not attend the hearing These emails are

attached as evidence regarding the proceedings' 1 6

OPINION

Grie¥′ant Clearly used her personal cell phone during working hours. (Contra

CHPP O6.喜04) Grievant clearl)′ breached the confidentlalit)′ Of identlf)′ing infomation

by including a photograph of a patlent W砧out pemissIOn (Contra CHPP 16.10).

Grievant clearly Published the photograph (Contra CHPP 16.30). Her behavior was not

found to be `、disruptive” (POlicy 37). However, there were several breaches of her

expected conduct’all of which were serious17:皿ethical conduct, neglect of duty and

Violation of policy and HIPAA law. No evidence of lawfully protected discrimination

WaS PreSented. No mitigating circumstances were found.

DECISION

For the reasons state herein, Agency,s issuance to Grievant ofa Group IⅡ Written Notice

With termination is UPHELD.



APPEAL RIGHTS

You may request an administrative review by EEDR within 15 caIendar days

from血e date the decision was issued. Your request must be in writing and must be

received by EEDR within 15 calendar days ofthe date the decision was issued.

Please address your request to:

O餓ce of Equal EmpIoyment and Dispute Resolution

Department of Hunan Resource Management

lOI North 14th st., 121h FIoor

Richmond, VA 23219

Or send by e-mail to EDR@dhm.vir宙nia.gov , Or by fax to (804) 786-1606.

You must also provide a copy of your appeal to the other party and the hearing o飾cer.

The hearing o飾cer’s decision becomes final when the 15-Calendar day period has

expired, Or When requests for administrative review have been decided.

A challenge that the hearing decision is inconsistent with state or agency policy

must refer to a particular mandate in state or agency policy with which the hearing

decision is not in compliance. A challenge that the hearing decision is not in compliance

W皿the grievance procedure, Or a requeSt tO PreSent neWly discovered evidence, muSt

ref料to a specific requirement of the grievance procedure with which the hearing

decision is not in compliance.

You may request a judicial review if you believe the decision is contradictory to

law. You must file a notice of appeal with the clerk ofthe circuit court in the jurisdiction

in which the grievance arose within 30 days of the date when the decision becomes

穐naL18

[See Sections 7.1 through 7.3 of the Grievance Procedure Manual for a more detailed
explanation or call EEDR’s tolliree Advice Line at 888-232-3842 to leam more about

appeal rights from an EEDR Consultant].
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