Issues: Group II Written Notice (misuse of State property), and Group III Written Notice with Termination
(falsifying records); Hearing Date: 07/02/18; Decision Issued: 09/07/18; Agency: VDOT; AHO:
James M. Mansfield, Esq.; Case No. 11203; Outcome: No Relief - Agency Upheld; Administrative
Review Request received 09/23/18; EDR Ruling No. 2019-4784 issued 12/20/18; Outcome: AHO's
decision affirmed.
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COMMONWEALTH OF VIRGINIA

DEPARTMENT OF HUMAN RESOURCE ¥
OFFICE OF EQUAL EMPLOYMENT AND DISPUTE RESOLUT

DECISION OF HEARING OFFICER

In the matter of: Grievance Case No.

Heati
Dec

PROCEDURAL HISTORY

Grievant was a Construction Manager for the Commony

Transportation (“Agency”). On March 3, 2018 Grievant was iss
misuse of State equipment in violation of Department of Human

11203

ing Date: July 2,

|
|

vealth

d

JANAGEMENT

ION

2018

sion Issued: September 7, 2018

I
[

f V1rg1n1a Department of
ied a Group II Written Notice for
Lesource Management Policy 1.60

and Agency Regulation 1.16. (Agency Exhibit No. 2). Additionally, Gr;evant was issued a Group

I1I Written Notice for abuse of State time and falsification of time
of Human Resource Management Policy 1.60 and Policy 1.
employment with the Agency. (Agency Exhibit No. 3).

On April 3, 2018, Grievant challenged the Agency’s a¢

timely filing a Dismissal Grievance. This Hearing Officer Y
conference was scheduled and held in the matter on May 6, 2018
Counsel and by agreement a hearing in the matter was scheduled
based on the unavailability of material witnesses, the Agency m
telephone conference with Counsel was held on June 4, 201 8, at
cause shown, the Hearing in the matter was continued to July 2,2
date.

ISSUES
1. Whether Grievant engaged in the behavior descrjbed in the Writtel
2. Whether the behavior constitutes misconduct?
3. Whether the Agency’s discipline was consistept with law and
properly characterized as a Group II and Group III offenses subjec
4. Whether there were mitigating circumstances justifying al r’eductibn

disciplinary action?
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BURDEN OF PROOF:

The burden of proof is on the Agency to show by a prepd nderance of the evidence that its

action against Grievant was warranted and appropriate under the
of the evidence is evidence which shows that what is intended to
and evidence that is more convincing than the opposing evidenc

Grievant has the burden of raising and establishing any affi

any evidence of mitigating circumstances related to any disciplir
HEARING

The following appeared at Hearing held as scheduled at tl
2018 as scheduled (several witnesses testified by telephone). Ti

Grievant

Grievant’s Counsel

Witnesses Subpoenaed on behalf of Grievant
Agency Designee

Agency Attorney

Witnesses called on behalf of the Agency
Hearing Officer

The Hearing was duly recorded. The Parties exhibits ere received and a

FINDINGS OF FACT

After reviewing the evidence presented and observing th\Ll

of the witnesses, the Hearing Officer makes the following findi

1, On March 3, 2018 Grievant was issued a Group

Written Notice for violations of Agency Policies. (Agency Exhibit N

Grievant was terminated from employment with the Agency.

2. Grievant had use of a State vehicle for use to andl from ¢
3. The vehicle had a GPS tracking monitor.
4.

that on multiple occasions, Grievant used the State vehicle f}
business. (Agency Exhibit No. 22).

5. The Agency also produced sufficient evidence re
time to support its claim that Grievant had falsify hours work. (
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24).

!

-
While witnesses called on behalfof the Grievant tegtified that the use of state vehicles

|
7

6.
was lax, Grievant’s use of the State vehicle were clearly sojourns and not related to work
assignments,

7. Agency’s Standard of Conduct provides that Em

letter and spirit of all state and agency policies and procedures .

8.
action including: the Grievant’s length of service, levels and

(Agency Exhibit Nos. 2 and 3).

CONCLUSIONS OF POLICY

Evidence introduced by the Agency was that it con

ployees must “[

Pursuant to the Agency’s Policy Resolution 1.60: Unac

three types of offenses, according to their severity. Group I

of a more serious and/or repeat nature that require formal discip|i

“include acts of misconduct of such a severe nature that a first od

termination.”
DECISION

For the reasons stated above, based upon consideration of all they ev1dence
nto ev1dence the
and a Group III W

cause, the testimony of the witnesses and the Exhibits received
finds that the Agency’s issuance to the Grievant of a Group Il
disciplinary action and termination is UPHELD.

APPEAL RIGHTS

You may file an administrative review request within 1
decision was issued, if any of the following apply:
1. If you believe the hearing decision is inconsistent
you may request the Director of the Department
to review the decision. You must state the sp¢

believe the decision is inconsistent with that policy. Please addres

Director
Department of Human Resource Managg
101 North 14" Street, 12" Floor
Richmond, VA 23219
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or, send by fax to (804) 371-7401 or e-mail dhm/@dhm.virginia.gov.

2. If you believe that the hearing decision does not corply with the grievance procedure

or if you have new evidence that could not have be

you may request that EDR review the decision. Ypu mus{ state the

of the grievance procedure with which you belieye the décision do
Please address your request to:

or, send by e-mail to EDR/@dhrm.virginia.gov, o

Office of Employment Dispute Resolutior
Department of Human Resource Managerent
101 North 14™ Street, 12" Floor
Richmond, VA 23219

en discovered before the hearing,

specific portion

es not comply.

by faxto (804) 786-1606.

You may request more than one type of review. Your request must be in writing and must

be received by the reviewer within 15 calendar days of the date tl
provide a copy of all of your appeals to the other party, EDR, ang
officer’s decision becomes final when the 15 calendar days per
for administrative review have been decided.

You may request a judicial review if you believe the dec

must file a notice of appeal with the clerk of the circuit court in theéjurisdiqti
grievance arose within 30 days of the date when the decision becomes final.

[See Sections 7.1 through 7.3 of the Grievance Procedure Manu al for a more deta

orcall EDR s toll-free Advice Line at 888-232-3842 to learn mor

Consultant].
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