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COMMOMNWEALTH OF VIRGITNIA
Department of Human Resources Management
OffBee of Emplovment Digpute Reanlution

DECISTON OF AERARING OFFICTTIR
Ino re: EDR Chase Mumber 1710040

Ilearing Date: Scptember 12, 2023 with record held open unltil September 15, 2023
Decision Date:October 5, 2023

DECISTON OF HEARING OFFICER
PROCEDURAL HISTORY

Grievant was a Iousekeeping Worker Code 1-700-71 with the job title of T.oad Custodian
Supervisor ( Agency Exhibil (Ex. A=) 8) at a fecilily (“Facility™). Gricvant timcly filed a gricvance to
challenge the Apency’s disciplinary action by suhimitting the Grievance Form A on July 14 2023 { BEx_
A-=1) from a dismissal date of July 7. 2023 (Ex. A-4) as per the EDR acceptance of the Memorandum
ol July 24, 20253 con ﬁrrning a hocaringy alTicer will be appointed for che gricvance. Gricvant™s Form A
requested “ . all pegative steps be removed from my records and remrnburse for any monetary damage™
( ﬁI'IL.'V.?:I.l"IL.L form A ( Tox. A=1)

The Facility written notice, issued O07/06/23 stated Group IT offenses of 11, 13, and 3% with
offenses dates of June 25 and Tunc; 27 250235 [zic] with thoe disciplinary action of Tt::.rm.l.uﬂnm 1. That
S ritier aotics also stated @l Soeclion 1'V- Circumzslancos considorsd “ O For ropoatod Violations ol thas
Same OTICnsc, an ARCNCy may issuc a Uroup 11 Wrillen Nolice il the cmployco has an aclive Group 1
Written Notice for the same affense in his/her perconnel file. The second Group IT or a C‘-rnu o 11 in
nddition (o throeeo active Group I Written Notices normally regults in discharpe™™(BEx. A-4) - The Vacility
had aizo issucd prior Writtcn INotices on Wlay 1L, 20253 Group 1-Catcgorics 1, 135, 35, and 539 (Lix. A-
L0O), March 22, 2023 for Group 111: Catcpories 3 and 39, mitigated to Groap T and a rafareal 1o the T‘mpluyeg
Ammixtancs Proprm (Ex. A-13) jand Dosomber 15, 0 2 [or Group I Categorics 13, 37, 39-civility in
the workploace and Ethics (Ex_ A-17).

DR appointed the undersigned as the Hearing Offcer (CTTO™) effeclive Angpust. 9, 2023 20273,

A wlephone Prehearing conference was held with participation by the Gricvant, the Agency
representative, and e Henring, Offcer, on Augusl 11, 2023 _At that conference: the Grievant
requested a specific alternate hearing location, to which the partics and tha TTO aprowsd; with the
option for witnesaes of cither party to wstily virtlually. Nxchange of exhibit lists, exhibits, and witness
1iztz, with the option of electronic exchange, was set tor five calendar days prior to hearing, by
agrocment of the parties and the O,
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;‘hu GGricwvant, with Agéﬁé-jr_g_g.rcmxxmt, Pr—— T rrovided the option o rocsive relewvant A IR
docurnent production by providing a list of such documents to the Agency by len calendar days prior

to hearing. ‘The purties were infiormeed that all submissions be copied Loy the B0,

A gocond telephone pro-hearing, conference was scheduled, by agreement, for August 24 2023 o
uddross any additional issucs. At that time, the Agency representative was reached but Gricvant, by
tclephrone, informed that she would not participate in the conference call oven il rescheduled:
therefore the conterence call was ended. The HO subsequently confirmed the hearing date particelars
In writing, to the parties { the Agency confirmed reccipt in writing) ond by tolophones messoge 1o

Grievant.

Un September 12, 2023 |, a hearing was held ai the ngrecd upon location, commencing at the
agreed upon time. The Gricvant did not appear, and did not submit any documents or Withess lisis,
The TTO unsuccesstully usiltcmptod, at hearing commoncoement to reach the Grievunt by telepshaonc,
toext, and cmail; and the HO providad her ccllftext number for Cirievant Lo infisrm whether she would
AfrpeAr.

The parties having reachcd agreement on a hearing date and the production of witrisceses and
documents, theretore, the hearing proceeded in the absence of the Cricvant. 'he IO left the roword

opcn, with written and (elephone notice to Grievant, until September 15, 2023 al 5:00 pm for any
further communication rom Grievanlt; there being no further sommunication, the hca.ring ‘was closed

on September 15, 2023 at 5:00 pm..

APPEARAMNCENS/ARSENCES

The Grievant did not appear
Agency Reprosentative
Withessen
ISSLUES

1. Whether {iricvant engaged in the hehavior deseribed in the written MNotice?

2. Whoiher the behavior constitured misconduct?

3. Whether the Agency’s discipline was consistent with law (e.g. free of unlawful discrimination) and
policy { ¢.px. properly characterize as a Ciroup I, 1L, or 111 offcnsc)?

4. \_J\rhether thiere were mitigating, circumsiances jusLifving a reduction or removal of the dizciinary,
action, and of =0, whether aggravating, circumstances existed that woud overcome the mitigating

CIircumatirees?

Z: Case Wumber 11999
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BURDEN OF PROOF
The burden of proof is on the Agency to show by a preponderance off the evidence that
its disciplinary action againgst the Goevant was warranicd and appropriate under the
circumstances. The emplovee has the burden of raising and establishing any affirmelive
defenzes to discipline and any ovidence of mitigating circumstances related (o
discipline. Grevance Procedure Manual (“GPPM™) § 5.8, A preponderance of the evidence
1s evidence which shows what is sought to be proved 13 more probable than not. (CIPM G 9).

FINDINGS OF FACT .
All proposcd exhibits submined by either party were admitted as relevant and materal,
Adter reviewing the cvidence presenied and observing the demeanor of each witnegs, the [Hearing
Officer makes the following findings of fuct:

1. Grievant has been cinployed at the Facility with a Role Title of Housckeeping Waorker | .and a

Worle Title of T.ead Custodian effegtive Cotober 2020 (Ex. A-); and a with & Role Title of
Tousclccepinge Worker 1 and Work Title of Load ITouackooper fTom O3/24/Z021 (Lx. A0
A. Gricvant signed a detailed deseription of work duties Octolber 20720 (B, A-#)

2.Grievunt’s Probationary Progress review Resull of 09/02/2021 Stated “Caontributor.
Performanace shows achievement toward meecting established porfurmance cxpostations...l am
recommending you take supervisor training in order to better learn the HR, rules here at [Facility]. and
Lo work on your cotnununication skills with your staff. ™ (Ex A-27).

3. Girlevant’s Probationary Progress review Result of 02/3/20272 stated < Below contributor—
Porliormance shows deficiencics which interfere with the attninrnont of performance expociationg™

(Fix. A-R).
4.Grievant exhibited imappropriatc work behavior on documented occasions. with warnings that

continued violations could result in further discipline, including suspension or termination.

Hearing testimony by Agency withesses confirmed observation of the incidents and the

Provision of warnings testirmony at the hearing( See Ex. A-26) including:
A I3y Proprozs Roview of O2/03/2022: 1 ooss of electrostatic sprayer equipmont for whcoih

Ciriovant was responsible on Septomboer 24, 2021 ; uuings the wrong cleaning chemicals GULNITAry to
Instructions on QOctober 13, 2021, using the supervisor’s ofTice and compurter despite comtrary
inatructions ; rcluctance to use the Hydroxy Pro; recipivnt of several complaints of bright-work
partitions and dispensers in the bathrooms:; argumentative and insubordinate demeanor during
mootings with supervisor regarding poerformancs concerns (Lx. A-26).

B. A May 12, 2022 incident stated vbserver reports of a loud argument with a staff momber,
where seeurity and coworkers intervenced to diffuse, with Lthe memorandun stating * Ay

futurc behavior like this may subject you to further discipline up to and including termination
T(ER. A-24,24). )
3:Case Number 119000
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C. O 12-5-2022 a coworker reported Lo their supervisor thot Gricvand was demonsloeting

rage and aggressive behaavior when asked not to tear apart the coworker’s eart. as witnessed by a
xecurity Grievant fuiled to follow the supurvisor”s dirccetion Lo lower her voice

by * continuing to be loud and combalive even after the [co worker] left the arca. " _person (Bx. A-1%,
12, 20.21). Thix incident resulted in a CGroup 1 Written Maotice @ Oatopercics 13, 37, 39 — . ,.violations of

DHRM policy 2 35 Civility in the Workplace and [Facility]l Policy 1105-Code of Ethics (Fx, A-17).

mulfeasance by o moembeer of the security

T». Srievanl filed a complaint allcging **
i int was “unfounded™ (Fx. A &)

team. Afteyr Lupervisor inveslization, the compla

E. On 02/01/2023 a Security Officer reporied they heard Grievant speaking loudly to
a o0 worker, and arguing with the Facility Manager, shouting and refusing dircctives to lowaer
Girievant’s voice and shouting and verballs accenaing the Qecurity Officer of harassmment, The
ollow up Reporter forwarded the report to the Housekevping Director, stating *... This is not
the first negative interaction the [Facility] employee hae had with this specific Top Cuard
Sccurity Officer, und the negative interaction with her su porvisor reads as insubord ination, not
to monluon the yelling down the hallway at the securily officer, regarding civility.."(Ex. A-15)

F. On Februpary 24, 2023, Gocvant™s Supervisor sent Grievant a Mcomo stating
requircment conmmunications, including Wearing, an apency issued radio, Tollowing internal
deparirmnent procedures when contagted. lagging onto Agency cmail and responding at least
one time datly, and for the pousibility of vorbal instructions (Ex. A= 14).

(1), As per the counseling memo of February 24. 2022 The Director of Custodiail
Services Memorundum of March 16, 2023, stated violation subjacts of “Radio and 2mail gse
requircrnents™ and “Loud and Disruptive Behavior Viclation of the (Civi ity Policy™, per the
moemo of Fehruary Z4, 2023. The Director stated * at the {March 15, 2023] meetling your

behavior of talking over me while [ was attempting to spealk to you about the momas was rade
and discourteous. This behavior is considered a violation of the DHRM policy for Civility in

the Workplace. Going forward, if you fail to utilize tho [Facility] email or not respond ta radio
communications or to continuc Lo be discourteous to your supervisors, you will be izssued
disuiplinary action under DHRM s pelicy for Standards of Conduct, which may inciunde

suspension or dischatrge... [Grievant] refused to sign...”, (Ex. A- 13),

(3. The Agency, by agtions initiatcd on March 31 . 2023, identified that Grievant did

not use her requircd email since September 12 with the Grievant stated reason that it was

compriszed. Agency invesligation stated [Grievant’s] email has not been compromised in any
shape, form, or fashion™(Ex. A- 12).

A4:Case Mumher 11999
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H. The Agrency investigated an incident of April 18, 2023 boetween Grievant and a
coworker. Grievant had objected to a coworker’s poster stating Nationul Minority Health
Month information because it included LUGBQIA on il. Witness statements reported (ricvant
shouting and pacing, loud and argumentative, .and would not stop when direcied by

coworkers and supervisors (Ex, A- 10,11).
(1)- The Agency, on May 21, 2023, issucd a Written NOLice regarding, the incident

of a Group 1 offense of 1, 13, and 39, stating “*Violation of Policy 2.35. .. loud,
i and unprofeszional. in violation of Civility in the

--argumentative, bchavior inappropriate, |
workplace [and] took time trom your work duties thal was unnecessary: thig 1s an abuse of
state time_ . Fajlure 1o follow Ingtructions, vac of [Facility] email... Human Resources and
[Eeporter] sent [ Grievant] cmails asking, 1o come to [thoir] office to discuss the incident of
April 18™ YWou failed to respond or come Lo the requested mootings . We have discusscd this
previously and you continue nol to follow instructions. 7" (Ex. A- 10).
I. By Agency May 9, 2023 Memorandum by the DMirector of Custodial Sorvices,
Greivant was informed that “ you have not used the email system’’ [despite the] prior memo
on mecting with the department Director of

counseling on February 24, 2022 ynd an in pors
bat cimail was required of you, and in that

March 15, 2022 to “makee surc vou undorstood b r
mecting you in no uncertain terms stated that you would not use the college cmail syvstem.
Refusal to follow instructions is a violarion of DETRM policy. Going forward , if you fail 1o

utilize the [ Facility] email, yvou may be issucd disciplinary action under DHRM's policy for

Standards of Clonduct, which may include suspension or discharge...” (Ex. A- ).

J. An incident invelving, Grievant seeurred June 27, 2023, during an Agency
interview with the Agency Custodial Service Manager, Grievant, and 11 coworkers present.
The viclation addressed was Grievant’s refusal the Ageney directive to dispose of trash left by
the day crew. The Manager wrote that Grievant refused to Write = statement, verbally stated
hier disposal refusal. became dizruptive, and was ultimalely asked 10 leave the meeting. (o
worker sigtement confirmed the Cirievant dizruplion and lalking hack and that Manager took
her badge and kevs, The Su pervisor wrete he observed the rash non=removat, that Grievant
was loud, dizruptive, refused to follow dircclions, and stuted she would oot remove trash Ichi

by day staff, as instructed, (Ex. A-5, 6.7

3. The Ageney presented tive withesses, all of whom the FHO observed to have
exhibited appropriate behavior and demeanor and who lestificd with ercdible affoel. Al
witncgses had firsl person inlcraction and knowledge of Gricvant:

_ A.Agency Withess | ("W-I), titled Senior Resource Manager , has 19 years Ageney
expocrience. W-I Llestified that s/he was personally involved with Grievant’s disciplinary
process, and attended meestings with Grievant to address Grievant °s workplace violations.

W-I testified that s/he was porsonally involved with Cileiawvant ™= dizciplinury process,

S:Case Mumber 119000
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and attendcd meetings with Grievant 10 address Girievant *s workplace violations. W-I

deseribod Gricvant’s mappropreiate, disruptive, loud behavior in maoctings. W-I testified that a

iroup 1l discipline was mitigated to Group | as per Ex. A=10,13), with a relerral to the

Ageney sontidential Employees Assistance Program C“EAP) for counseling; however

Urievant refuscd to altend. W-1 testified 1o using DHRM disciplinary Guidelings, including

Fx. A_2.3).

(1). W-T identified Agency violalions: of: refisal to woc reqguired Agatosy coalil

refusing to follow Supervisors instruction, loudly disruptive in Apency
W testified the

of other emploveas .

for cornmunication,
locations., and refugal to use decignated Aponcy eleaning chemicals.
dizeipline imposced was consistent wilth Agency policy and treatmont

E _Agency W_2 Titled Avooeciste Vice Proezidont for TFacilitics, Managemont and
Planning; testified to direct observations of an occasion of Grievant bcing disruptive, loud,
yvelling and arguimentative with Gricvant’s supervisor, and retusing to follow the Supervisor's

directions. i ) e ; .
ricvanl wag given opporiunities to inmprove behavior and

(1), W-2 tustified G
ot show improvement, and the wrilten MNotices supparted

Eiver probation where s/he did n
lerminatiomn, as por Ex. A-14.

C. W3, titled Housekeeping and Appaccl Manager 11, Dircctor of Custodial
Services, testified s/he was present at one of Grievunt’s digciplinary mectings wherc Gricvan:
refused o sipn o Memorandum, talked over W-3, which prevented others from talking, was
loud and argumentotive, and inappropriate to the point thar W-3 stoppcd the meeting and
askhed Gricvant to lcave,

(1) W=-3 lestilied the violation ¢oncemns raised included: fajlure to follow
directions; continning to uvnapproved products for job tasks rather thao the Agenay puthorixed
products despite direclives not o do so; continuing to not use Agcncy email for job
communications despite dircolives to use cmail ( where the Agency had confirmed the amail
was not compromised); continuing to refuse to perform the assigned duly to remove trash Lefi
by the daytime staff, as per Ex. A_7: and arguing with co-waorkers when staff arc expected to
get along, with co-workers, as per Ex. A-11.

D Agency W-4 titled Custodial Manager I, Grigvant’s dircct supervisor with 32 years
Agency experience., testified regarding Gricwvant’s continaing refiisal to remove wasls left by
the day stafl. W-4 testilied that the Agency required (iricvant’s required duily trash removal
of trash left by the day workers is necessary for sanitation reasons. W-4 testified to calling a
meacting, of day and night cunstodial stafF regarding the issue and Apoency requircments. At thoat
mooting., W4 testifed that Girievant talked over other participants, Gricvant siated her/his
refusal to follow the trash removal directive wnd job roquirements. W-4 also testified to other
accasions where Grievant was not civil to coworlcers @y pPer Ex.-A-17, 18 and in violation to

Agency civility repulations,
& Class MNumber 11999
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(1). W-4 testified thut Gricvant®s civility training resulted in very little positive
behavioral changes.
E. Ageney W5, titled Humun rescurces (SETR™ Mavagor with 17 yoaes Agonocy

axpericnes, tostifled s/he attendad o disciplinary mecting with Grievait prescitl. 'W-4 testified
Lo witnessing Gricvant”s inappropeiate behavior of agitaled, loud, combative behavior and not

listening to others,
(1). W=4 testified 1o providing training to Grievant to address wivility vielations which

training, Grisvant artended bun did not participate.

6. Grisvant was lerminated from the Facility on 07/07/2023 for offense dates of June 23 and
June 27 206233 fior the Offensc of Croup IT: 13, 3%, wilth Circumstanges considered ol = repoeancd

violations of the same offcnse, un AZCNCy may issue a Group 11 Written Naotice IT if the emplovee has
an active Ciroup I Written MNoLioe for the same offense in his/ her poraorcc| (ile __stating vhat the
second group U or a Group 11 in addition (o three active Ciroup I Written Moticcz normally results in
discharge™ Ex. A-4)..

7. 'The Hearing OfTicer finds that, by a prepondcorance of the cvidence. under the Cicts in
this case und the applicable regulatory statidards, that the Girievant engaged in the Behavior
described in the wrilten noticc, that the behaviors at issue constituted misconduct, and thar the
Apency’s discipline was consistent with law. The Hearing Officer finds no mitigating
circumstances Justifying a reduction or removal of the disciplinary action., and notes that the
Apgency did proviously apply mitigation, and that Cirievant engarcd in repeated offenses of
like oature. Thus, the Agency had proper cause 1o terminate the Gricvanl under the applicable
criteria.

CONCLUSIONS OF O IOV

1. DITEM: Employes Offenscs : Unacceptable behavior is divided into three ypes of offcnses |,
according 1o their severity. as por the Virginla Department of I1uman Resolree NManagement

(“DHRM™) Attachment A: Policy 1.60.
£3 Ifanges . include acts of minor misconduct that require lormal disciplinary acticn.._For

repeated Vialations of the sume offense, an agency may issue a Group TT Notice if the emp.ovee has
an active Group I Written Notice (or the same offense in his/her personnet Gle ™,

Group IL er!'ﬁ €5 “ include acts of misconduct of a more serious and/or repeat nature that require
formal disciplinuy action...Second Qflvnse: disclrarge or in lieu of discharge the Agency may

Suspend...demiote...or transfer., Absent mitigating circumstances, discharge may occur for
accumulations as follows. __Twao Group L level offonses. . 7.
Laranp NI offegees * include acts of misconduct of such a 5everc natur: that a first occurrencs
normelly should warrant temmination™,

7:0ace MNumbar 1 1900
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2, DHRM Iolicy 2.35 CiviliLy in the Workplace states . _the Commonwealth policy is to
toster a culture that damongtrates the principles ol wivility, diveraity, oquity and inclusion,..™. IPolicy
Guide 2 35 Prohibited Conduct Rehaviors includes. .. Raizing, onc’s voice inoppropriatcly or
shouting ot ancither pereon.,,, bhumiliating othors . makinge unwolocomee or sugrpresiive comments

3- DHRM Folicy 1.60 Employece Standards of Conduct “...Perform assigned dutics and
1f effort to job responsibilitica during

reaponsibilities with the Lighest dearee of public trag, Devote fu
work hours Usc sate equipment, Lime, and resources judiciously and as authorized. Support efforts
thatt ensurs A solc and healthy weork envieonneent., . Diormon strate rorupercl for the apcncsy and vowards
the agency coworkers, supervisors, managers. subordinates ™ (Bx, A-2).

4. DHRM Policy 1.45- Extended Prubationary Period: Probationary periods may be extended
for up to 6 additional months for performance reasons, The reasons Mar the extensiony must be
documoentod [ as stoted thoercin] (T, Fa iy N

3. Facility Policies
A. The Agency document “Writien Notice (ffense Codes™ states the offence
& termination ofTonses were sialed as Group LI 13, 39 (Ex. A-

title and mimber. Tn thiz case, Grievant®
“ Wiclation of Policy 2.35

4). Ot¥ense 132 is “Failure to follow instricthons or poliey™. DfFfonse 39 iz
Civility in the Workplace™. (BEx. A-1).

B. Agency Work Nescription and Performance Plan ... Bole Titlo-
IHousckeeping Worker /Toead Custodian.. . The custodizn duties inelude bt ot Limited to: Lrash
removal.. other cleaning duties pg asgigned...responsible for personnel and property protecrion . _daily
removal of trash. _adheres to [Facility] cleuning achadule and standards established by the
[Facility]...emplovees iv oxpacted to wear agency provided radio during: the day, SVoHIngs, nrd
weekends and to follow internal deparment procedures when conlacted. .. (Ex. A-&).

DECTSTON

, . Forihereasons stated above, the Agency’s issuance to the Grievant of a Grroup 11
d:scql::;![:na_r_y action of Termination for repoated Group 7T violations of the same offcnse s
uphcld.

AFPFFEAL RIGHTS

You may request an administralive reviow by EDR wilhin 1% calendar days from tho
date the decision was issued. Your request must be in writing and must be received by EDR,

within 15 ealendar days of the date the: decision was issued.
8 : Casc Mumber | 1999
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FPlease address your oeguest to:
Oftice of Employment Dispute Resolution
Dreparmment o’ Human Resource Manageimentl
101 MNerth 14" Sireat, 12* Floor
Richmond, WA 23219

or send by email to EDRDILEdhnm, virg inia. eov or by fax to (504)7RG6-1606

You must also provide 2 copyv of your appeal to the other party and the hearing officer. The

hearing officer’s decision becomes final when the 15 day calendar day period has expired or
whne reguesis tor administralive review have been decided.

A challenge that the hearing officer decision is inconsistent with state or agency policy must
rater to a particular mandate in slate or agency policy with which the hearing officer decision
is not in compliance. A challenge that the hearing ollicer decizion is not in compliance
with the gricvance procedurc, or a request to present newly discovercd evidences mnist rofer to

a speciﬁc requirement of the gricvance procedure with which the hearing decision is not in
compliance.

You may requeut a judicial revicw if you believe the decision is contradictory 1o law.
Vou must Hlc = notice of appeal with the clerk of the circuwil sourt in the Jurisdiction in which
the grievance arose within 30 Fays of the date whoen the decision bocomes final. Agencies
faust request atd reccive prior approval from FETDOR bofore filing a notice wf appeal.

[Sce Qections 7.1 through 7.3 of the Grievance Provedurs Mannal for a more Jelailed
explanation or call RDIR s toll free Advice Line at 888-237-3842 to learny more about appeal
righls from an EDR Consultant].

/st Leis N Mares

Lois M. hancs, g,
Hcaring Officer
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