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COMMONWEALTH OF VIRGINIA

Deparmment of Human Resources Managemcent
Offico ol Rmployvment Dispute Heaolution

DECTSTON OF HEARING OFFTCER
In re: Gricvant v. Department ot Behavioral Health and Developiental Bervices (PRrRALS)
EDR Case Mumbor 11084

Heuring Date: July 6, 2023
Dacicion ate: Tuly 1%, 2023

PROCTDURAL ATSTORY

Girievant was a Sceurity officer I'V (CPRT) at a DI HIE facilily 'Facllity™).  CGricvant tmely
filed @ mrvvaucs to challenge the A pency's disciplinsaes action by subnmitting the Gricvunce Fornmm A on
May 17, 2023 o a dismissal daty ol May 16, 2023; as per the EDR executed stalcrnent on Cirievance
Form A that the Crievance is qualified in full. Grievant's Forin A requested “...reinstated back into my
pusilion, remove the level three group i was given and erminated for and 1o review all writien
atatements esiven and video, Also 1o get an anology and give back my recopnition that I received s n
distinguished empiayee_.".( Grievance torm A of 05/17/2023).

The DBLIDS written natice, lssued 05/19/2023 stated Group TTT oftenses of 11, 13, and R1
with an offense date ot 04/25/2023. That written notice also stated at Section I'V- that *...Grievant
engaged in a pattemn ol incutional actions and verbal eomments that threatened, intimiduted nnd

humiliated s putient in a manner grossly inconsistent with [Facility] policics...!. Additionally on May 17
2O a sccond investigation found that [Cirievant] enpagod in conduct displaying disregard Lo a
patient’s dighity and wellure. Theretore, no mitigalion is warranted”.

EIM appointed the nndersigned as the Heuring Officer (STIO) effective June 13, 2023

M bslephone Prehearing conforence wiss beld on June 1 &, 2023 with parl‘iuinal.ic‘n‘l by the
Grievant, The Agency representative, and the TTearing Officer. 'The Grievunl requested an expodited
hearing date. The parties reached apreement on o heuring date and the production of withesses and

documents. All exhibits and witneas lists wera exchanged on or helore June 30, 2023. On July 6, 2023,
a hearing was held at the Ageney’s Facility office.

APPEARAMNUES

Girjesvianl
Agency Reprosentalive
Wilnesses
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ISSULES

1. Whethee Grievant engaged in the behavior described in the written Notice?
2. Whether the behavior constitdicd miscopduct?

3, Whether the Apenoy'a discipline wias congistent, wilh ln_vv (c._p_-_" Freses o urnlayy fal dizerimination) and
policy (C.g. properly eharacteriee as & Qoeup I 11, oF LI olfease)?

4 Whether there were mitigating eircumatances justifying a reduction or removal af the disciplinary

action. and iT 50, whether gEeravaring circumstances ¢xisted that would overcome the mitigating
CIECUTIS LT oess'?

BURDICN OF FPROOF

‘I'he hurden of proof is on the Agency to show by a proponderance of the evidence that 1ts

disciplinary action against the Gricvanl weas warranted and appropriate under the )
circumstanceas. Ihe emplovee has the burden of raising and establishing any affinmative
defenses Lo discipline and any svidence of mitigaling circwnstances related to discipline.
Cirisvance Procedure Manual (“GPM™} § 5.8, A preponderance of the evidenee is evidence
whictl shaws what is sought o be proved is more probable than not, GENEG 2.

FINDINGS OF FACT ) )
Al praposed exhibita submitted by cither party weare admitied ns ralevant and matecial.
Aler reviewing the evidence presented and observing the demeanor of each witnuss, the Hearing
COificer malkes the follewing ndings ol Baole

I . Girievini has heen armployed at the Facility since July 10, 2021 as a Security Officer 177,

.. 2. Grievant's pecfornanoe avaluations of T1-0R-7.021 11-14-2022 state the second highesi
ratiag o "conmwibutaor' “ovwork that s chatacterized by successiully pertorming job responsibitities...".
(Apency Exhibits 111 and 129).

3. Grievant submitted co worker support documentis which stale her prolessional demsanor
and Facility commnmendahioons as “Fanployvee of the Momh”.

4. Grievant has completed humerous training activities in 2021 and Z0Z2 on topics including
Mobuse MNeglect Training, {luman Righils, MManagesmond, Ovalily Coaltteral Thivoraity . Stroas Managpomoent,
ard Thorapoutie Cormmusncation.
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5 Crievant received a disciplinary probation of ninety days dated May |6, 2022, regarding as
incident of April 29, 2022 for n violation of Facility policy #033-006-Civility In the Workplace, which
involved o cowaorker. The docunment states {hat “Dhuring this period vour performance will be

evaluated, and any violation of policy may result in digciplinary actions. up to and including
terminaticon .., CAmeney Exhibit #142),

6. Tha partiec referred Lo an incident of April 23, 2023 in reference to Grievant conduct. the
evidence submitted of documents, testimony and video ideatify that the Grievant was exoncraisd from
blame or a violation in that incident.

7 The incident at issue nccurred on April 25, 2023, AL that time, by bothh Agency ancl
CGirievant reports, (irigvant and plhier named statt were assigned Lo performm contraband scarch,
on Putient. Clrievant was accompaniad by other suppost statt. Paticnt became verbally profane
and verbaly threatening on an onpoing, hasis, directed specifically to Gitievuant, =o  Grievanl
wallod for additional stall azsistance whoe then acrvived. A lzo prezent AT A distga.nue weare two gtaffl
ohservers (“Ohservers®) who were now emplovessa (Documentation and testitony

2 A ailent video ol the incident vicwed at the hearing shows the two Observers at a
distance ihe Agency stated way fourteen feet from the Paticins’a door, which measuramont
appears reasonable to the Hearing Officer. The video #lso shows several stall at the Patient’s
door, but the video is unclear as to identity or actions of participants.

9, ‘I'he Fatient is deseribed by documenitz and testimony as a thirly- vear obd malc
hospitalized for reatoration of competency, with a history of hallucinations, suicidal ideation and
artemnpls, prior mental illncss hospitalivations, and with courrent ceiminal charges of aganull of a Tamily
membur and strangulation of another crmszing harm. The Patient presently ruifers from adverse
symptomes of mentat illnews as per documentation, roports. and tcstimony,

. _10. The Patient repeatedly engaged in verbal insnlts dirceted (o Grievant including profanity
(including specifically repeating the word “hitch™), and threats of harm, hut withoui physical aggression
to Grievant; as per documents and testimony . The Patient complaint states he “cussed” at Grievwant” atter

she “said something back” .and that Gricvant said L wish you would, is what she said. I wish you would
it me sadid CPRT fomsle ponytail brown skin. 7. A-17, 32).

11. At all times during the incident, two or more other stall mernbers were in close proximity
(o €iricvant for safety purporsss.

12. The Agency oxhibils include statements <f namod cmployse witnessues ( “Foporters") and
the testifying Auency Luvestigator interview reports of those witnesses. The Agency Inveslgalor report
provides verbal statements to her by Reporters which affirm the Keporters’ written statements,  Lho
Tlearing Oflicer found their testimony to be credible und demeanor appropriate.

A Two Reporiers were now cmployews proesont as obsaivers only.

=
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. . B. Obszerver "1", reported that Grievant was “___calling each other ‘bitches’ _epging the
siliabionr an by saving I wish vou would hit me: I would treat you like an inmote " (A1 3,200

O, Observer “2" reported the Gricvant and Patienl were urpuing with cach other using
'prc_w‘fm‘jj‘;ies auch az ¥Isitch’ and the CPRT member |.-‘-.ru.'u"n‘1r'x'i.;.:.!,|'-_-(.'l the |::-.=_|.ti¢:nt to hit her aver and ﬂVCﬂ"---.[ﬂﬂdJ
continued o yell al the patient stating she will treatl him ke an inmate pot a
patient.  patient asked that {she] be reported. 7. (CA-14, 23)

) ). Reporter *3" stated thal Gricvan said “yvou a biteh for calling me a bitch", and “ 1
ain't scared and “ that she ywasn v going to et hun Keep disrespeciing her... U ( A-14, 26).

L. Reporter “4" stalad that (ricvant said * T ain't gonna be too many more bitcheg arop
calling mie a biteh. _"(A-L15, 27).

F. (irievant (Beporter *27) reported she swated © [ ain't o bitch 50 don't call me one”; abd
that she did not interact inappronriatcly wWiath Madent . "(A-15,30).
{3 The Patieat report (Reportsr “6')  stateg Gricvant aaid * 1 wish you would hit me™(
A-17, 393y,

H. Feporter “7° stated that [Anolther canplayco] and ©P? bezon yelling bacvk at Tatient
g LT ilo non recall what was said...” and thatl Palival was postaring as if he would follow
[ Giriewvant] .t (A 17, 310

1. Meither parcy called any of the above Reporters Lo teslily. The Gricvant did not
object to the written eyewitness reports and Investigulor report of evewitngss statements, or ask for
production of adverse eyewilnesscs. Both parties received timely notice of those named employes
reporters by tinmely exhibits and withess Hst exohanges.

13. The Grigvant called eve witness employees (o testify. All testitied that they wore nol preaont
Lisr thie cntics ineident, thae they heord @ mals voiocs shouling but oot a tomale at the time thoy wors hot
within ayesight; and that during the time they weore prescnt in close proximity, the Grivvanl acted
appropriately and was not verbally abusive, All Gricvant witnesses testified 1o Grievant's exemplary
work performance and appropriate interactions with staff and patients. The Hearing Ofteer Tomnd their
toatimony to be credible and their doemeaner appropriate.

14. An Agency Administrator, testif;ying tor the Agency, stated that Agency policy and
Praclice is W lWweriiliale an employes for vorbal abusc of a patlent, absoent mitipaling Fetoes, =sen if an
cmployes was otherwise cromplary. Administrator, not an eye wilness Lo e incident, testified o
his/her review of the invesligation documents, conclusion that werminution wius correct in this case and
tThust oo Mmitigation existed. Adrminisirator cited the Pacility policy thal the violation which ocourred
durng the ineident at issue conastituted a pattern of intentionul uctions and verbal comments that
threatened, humiliated and intimidated a patient in a manner grossly inconsistent with [Tacility ] policy.
The [ Leatinpg Officer found this testimony 10 be credibte und wiiness demeanor appropriate.

15, An Agency Adiminisiator, westifying for Grievanl, who was not an sy« witness to the
incident, stated he considered her to be an exemplary employec. bul thut Agency palicy and praciics s

<.
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10 torminate an employee for verbal abuse or a patient, absent mitigeuing Metors, aven if an employ e

wae otherwica exempinry. 'T'he Hearing Officer found that testimony to be credible and demeanos
Approprialc.

16, veorkal abuse of o patient is conaldored a asrions, Ciroup I offense in suech a facility,
which scrves mentally ill patients with probiemaric behaviors. Sl are expecied to maintain

profossional demeanor despite patient provocution, and can obtain assistance when provoked, by
Testimeny and Vacility *olicy. One Policy concern, stated hercin. is that verbal abuse can provelkes or
upset a patient, and may cause physical or psychological harm, The Hearing Officer identilivs this
poLlenlinl boem to this FPatient 2t iscue, as siaied in the evidenoe herein.

17. The Hearing Officer acknowladges thal the evidence pressited was primarily by written

docirments, hearsay., and Agoency investization resnlts presented by the Investigator, not by eve
withesses., However, the Hearing O fficer 1inds the docuwmentary and hearsay evidenos admissible,
rilcvant, reliable, material, and sufficient to meet the Agency burden, for the reasons stated herein.
The Apcacy has presented suflicient ¢vidones to show thar Ciriewvanl did cngage bt verbal abuse of &
patient which rises to the level of a Group IIT offense, The Apgency has inet its burden of proof by a
preponderance of the evidence that its disciplinary action against the Gitievant was walrTanted
and appropriate under the circumstances,

CONCLUSIONS OF POLICY

1. Employee Offenses: Unaceaptable behavior is divided into three types of offenses, According to
their severity, as per the Virpinia Department of TTnan Resource Managemen! (“dhrm™) Attachmenl A:
Polioy 1.60.

Giroup I offenses “include acis ol minor misconduct that require formal disciplinary action”.
Group 11 offenses * include acts of miscondust of @ more serious and/or repeul. natre that requirs Rremal
disciplinury goelion”.

Giroup II1 otffcnses include acts of misaconduact of suc
should warrant termination”.

A. DHRM Policy 2.35 poverns Civility in the Workplace and provides:

“__Tt ia the policy of the Commonwealth 1o foster v culture that Qermnonswatcs the
principles of civility, diversity. equity, and inclusion. In keeping with this commibncnt, workplaoe
harnssment 1incloding sexunt harassoocat), bullying Cincluding oyber Hully ing) and worktpince violenoco
of any kind are prohibited in siaie povernment agencies...”.

“The Commonwealth strictly forbicds hacvasament (including sexunl harassmenl,
bullying behaviors, and threatening or violent behaviors of employees, applicants for cmployimcnt,
customoers, clienta, contract workers, volunteers, and other third parties in the workplace...

ehaviors that underning ream cohesion, staff morale, individual selt—worlli,
productivity . and safety are not accepiahie... ‘

Any cHiployves who engages in sonduet under this policy or who enanuragas or
ignores such conduct by others shall be subjuct to corrective aclion, up o and including termination
under Policy 1.60 Standards of Conduet...".

b n severe tatire that a sl occurrence norinally

) ) 3. The Depurlineut of Behavioral 1lealth and DevelopmenLal Services
(*dbhds”) Department Tnstruction 201 (RT5)X03 addresses *...r¢porting and investiguling abuse and

=
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negleet of individaal receiving sorvicea in Deparuacat theilitiee”.  The inatruetion siales “ There 18 no
toterance fo abuse and neglect. The depariment investigates and acts upon every allepation of abuse o
neploct (201-1) Abusc is detined at 201-3 nx "..any act or fhilire to acl by an employecs or other

[ responsible] poraon _thal was parformed knowingly. recklesaly, or inteptionally, and thal caused or
might have causced physiconl or payehological hartn, injury, or dexih w0 an individoaal recsiving Caroe OT
reatrent for mueatal iHness, devolapmeaenml disability, or substancs abnee. Haoamplas inciude.. Usc ot
Janguage that demoana, threatans, imtirmnmidates, or humiliates the individual...”.

3. Facilitw Molicic:

. ‘ A Policy: © Al staff will condnetl themnselves in oa proficsasional
mannor at all thnes i accordance with cited 13178 policies, and within tha standards of practics of their
discipline. Stall will cantinue this professional intaraction with patients for the entire period that the
patient is hospitalized and for as long as the staff iz cmployed or provides and scrvice | m the Facility ]

B Procedures {(See facilily Policy Q50-020):

“1. A0 hospital sl ace expected o oxhibit behaviors that
arc protessional, appropriate, and therapeutic when interacting with any hospill patient or
employees | including] Treating each palitmi with couriesy and respect; Doing considerate and
respocttul of (he patient’s uniquences...or Vimitations. .. )

. Behaviors considered lnappropriate and unacceptahle
in a protessional intcraction between hospital taff or palicntas include, but are not lirnited to. Tlsing
profonity, vulgarity , and/or abusive language with anyone at any tine while working:.. Using words,
tone, body langunpe, o any olher action done delibherately or repeatedly Lo provoke, éntice, or upsel &
panant...".

3. All allegations of uhuse must be reported to the
oapital Director or designee imnediately.."( See facility Policy 050-020).

¢ Puidanca: A hearing officer muay allow written statoments ol
o witness 10 b adnited inte the meoeard. The probaties weight of o wiitten statemaent ig Tefl e the hearing

ulficor's diseredon Homsay svidenes may ke admiccible provided it is otlierwise reliablc ... 10 iL uppears 1o be
ralavant, relialle and not otherwise unproper. (Hcaring Crificer TTandivool: of 11/21 citing, Virginia Code
£2.2.a020. Forma] rutes of evidenco do not apply (RTR Grievance Procedure hanual).

). Mitigation: Virginia Codel 2.2-3005 .1 authorizes hesaring
officers to order uppropriate remedics ingluding “. rnitigation or reduction of the agency disciplinary
action...in accordance with rules esiablished by the Dopartinent of Human Resourean Munagemnent...".
Undor the Rnles for Conduacting Grievancs Hearings, Ya hearing ollicer must rive deforence to the
agency’s considuration and assessment of uny mitigating and aggravating circumsatances [ and] witigate
only if the agency’s disciplineg exceeds the limits of reasonableness...” . In this case, upon Hearing

Ovficer review the evidence doss not identify any  mitigation ¢ircurnstances ! including that the
Ticaring Officer, referencing Rule pravided examples, found (1) adequate notice Lo Crisvant of the
cxistence of the rule the ernployee is accucad of violating (2) the Agency has consistently upplied
disciplinary action saymong aimilarly situatcd cmploywes, and (39 the disciphnary actlon was Bot imposed
for an inproper motive. I'urther, the Heuring Officer found no ather valid mitigators to the acts of
Grievanl ub issue herein,  Tn consideration of mitigation tactors, the Hearing Oyfficer TS that the
Apaney denial ol mitipation is reasonable baged on the tacts of (he case as stated hercin and the hearing
Oftficer docs not idenb [y witigation.
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DEOCTSTOMN

For the reusons stated herein, the Agency's issuance to the (irievant of a Gronp TTT Wrillen
WWotice: of disciplinarny action with removal iz upheld.

APPEAL RIGHTS
You may request an administrative raview by EDR within 18 culendar days from the

date the was issued. Your request must be in writing and must be received by EDR

within 15 days of tho dare the decision was issucd.

Pleazc addrcss your reguesl Lo:
OfHice of Fmployviment Dispule Resolution
Dcpartinent of 1 luman Resource Managcomoent
10 North14%  Street, 12! Floor
Richmond, VA 23210
(O soerwd by email to EDReDdbhrm virsinia. govs, or by fax o} (804 7R6-1606

Tou mst also provide a copy of your appeal 1o the other party and the heariog officer. The hearing
officer’s decision becomes final when the 15 calendar day period has expired. or when requests for
wdministrative review have been decidaed.

A challenge to the hearing decision iz nconsistent wilh slale or apency policy musl reler Lo a
particunlar mandate in state or agency poloy with which the henring decision is nob in acomplionoees, A
chullenge thal the hearing decision is not In compliance with the grievance proeodurs, or a reqguest to
present newly discovered evidence, must refor to a specific requirciment of the gricvance procedurs with
which 1he hoeaning doecision 15 nol 1o cormplianees,

v iy oodquesl A juclicigl nowicwy §17 youg baelicwys 1he docision is contradictory o law. 5 ou must file a
notice of appcal with the clerk of the cireult court i the juriadiction in which the grievance arose within
30 davs of the dawe when the decizion beeormes Mnnld,

[fee Section 7. 1through 7.3 of the (rievance 'rocedure Manual tor a more detailed explanation, or call
TR s o011 free Adyvioce Line al 8885-232-35842 o lcan: more about appeal righis ITom an BT

comsultant].
3/ Yuaziz W. Nares

Lois M. Manes, Hag.
Hearing Officer



