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COMMONWEALTH OF VIRGINLA

Dreparument of ' | fuman  Resources Managcimicnt
Office of Kmployment Dixpule Resolution

DECISION (3F HEARING OFFICER
In ro: Case Mumber 12059

Meuring Date: Februoary 16, 2024
Decision Datc: March (6, 2024

APFEARANCES

Agency Representative

Withesscs

CIrievant i
Virginia A genoy

Wrilten Wotice. Grievant. tirmel
on Septomber 2, 2023, CGricwvan

PROCEDURAL HISTORY
ic Techrician at a

s vmplayed by the Apency as a DSA L MNursing Service Pevohiatr
loscation. Thes Aponcy written notice, isxaed Adpust 30, 2023 | stuted an oFense of
1wy Altendance Policy by unsatisfactory attendance with the discipline of = Group T

v arieved the Hzciplinary action by subrmnitting the Grievances: Torng A5
U"s Form 4 reguesied Grievont rotain ltheir] cmployviment back or

ropiace the claunse for tarmination.
2R7) appointed the undersigned as the

The O fficc
Ilearing Offer (

L)

mutually agrecablc date of January 26, 2072
and the hearing officer (

aproement of Lthe

of Employment [Maspube 2egolelion CE
HO™) effective .Ta.num-y 8,2024. A Prehearing confersnce call was held wn the
J 4 with participation by the Gricvant, the Agency advocate,
“*HO7). The Hearing was held on January 16, 2024 ar ithe Agenoy hocation, by
parlics_
ISSTUTES

1. Whether Grigvant cngzaged in the behavior dezcribed in the written Notice?

2. Whether the hehavior constiluted misconduct's?

. Whoesther thoe S gren
policy ( ¢.o. proper

4. Whether there

action, and of so, whethor aguravating circumest

clivumstances?

The burden of proxal iz on the Amenoy to show by

dizciplinury actiy

oy e digeipline was consisient with [mw (g tree of unlawful discrominalion’) and

ly characterize ag 3 Group 1, 11, or H1 offens<)?
of the disciinam,

were mitigating vircumstances Justitying a reduction or removal
ances existed that would overcome the mitigating

BURTDEN OF PROWOK
a piepondorance of the evidenee thal its

on against the Grievant was warranted arcl appropriate under the ¢iroumatam: e The
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vmployce has the burden of raising and establishing any atfirmative defenses (o discipline and any
evidence of mitigaling circumstances rolated to dizcipline. Girievance Procedure Manual (“GID'M™)
4 5. 8. A preponvdoerenoce of the ovidonoe is evidoenes which shows swhal is sonagzht to bo prowved is more
probabic than nat. (GPME O),

FINIMNGS OF FACT
Adter rovicwing the evidenco prexcented and observing the demeanor of each witness, the Ilsaring

OfTicer makes the following findinge of fast:

1. Exhibits.
{a}. A1l proposcd exhibitzs, except Grievant Exhibit 7 { audio recording identilficd by
Gricvant xx » May 30, 2024 Apency meesting), submitted electronically prior Lo hearing by wvither Party
were admitted without objection of the other party as relevant and marerial to the case. The HO bid
directed the Agency Lo produce the recording.
(1)-Grievant objccied 1o 50 much of Agency Fxhibit 3 as are verbal counseling
documents that Cirievant did not sign. Apency drafters statcd Grievant refusal Lo sign and doplicate
vounseling 50 Gricvant vwaos only held accountable lor the original verbal counueling she signed on
6/19/23 ( Auency Ex. 1 page 4). The 110 gives no weight to the unsigned doguments.
(b). At the hearing, Grievant submitted their Bxhibil 7 as an clectronic recording of the

May 30, Z0Z3 meoting previously submitted to the Apency and the hearing officer slectroniically,
whickh was played at the hoaring fron: a sumnputer. Ciricvanl profforcd thoy wers unable w convert the

recording otherwise. The recording was only partially intelligible ag played at the hearing. The
Agoncy vbjected 1o admission of the cxhibit duc to unimelligibility. Cirievant and other withesses

testified that » meeting did vccur on May 30, 2024, where attendaree was talen as per Gricvant
Lizhibit |, The Grievan did nol sign as an alendee ot the mecting and avemred she did ot aiend. 1he
ageney avorrod it was unabile o obtain a copy of the racording in Apency BExhibic 7, The IO admittod

the recording as a Gricvant exhibit, but gave it limited weight.
2. Grievant has beon employed by Agancy sinee on or about 04/25/2019.
3.Grievant raises the defense that the applicable Attendance policy of Policy 053-019 (“Iolicy

2020") changed to her detriment und without in-service or email or unit mecting to her until 6,29/2023:
and therefore she should nol reccive the Group discipline. A review of relevant portions of the two
policea ai issue shows thal the standard for the unscheduled abxenoe which constilutes an Agency
attendance violation remaing the same in both policies: that ix thut under either policy, arrival onc
minute affer an employves™s scheduled ghift begins is a violation of Agency policy subject to discipline.
L pertinent pars:

(1).The prior writlen Agency Attendance Policy 053-019 (“Policy 2020") at issue entered
and admitled as an exhibit by both partics, is Stated as elTective YZeptember L) 2020 and it=s stared policy
outlines attendance expicialions, as well au provides corrective aid disciplinary actions 1o ensurs

adhcrence.
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(2). Tha prosont written A penoy Atremdancs IPolicy 053023 ("Folicy 2023") at isniue, entered
und admitted as an exhibit by both partics, is stated ay effective May 14, 2023 and its stated policy is that
it 18 imperaiive that all [A goney| staff adhore to schoduled work honrs . in accordance with DHR M
Policy 1.60 regular attendance in accardance with the establixhed work schedule is a conditivn of

N3/1872024d T 40 FM FAX +Z203515

cmplovment. o )
(3). The terminology of certain definilions changes from Folicy 2020 to Policy 2(23;
(3). Roth policies detine Absence as a period of lime when an employee {2 not prescnt al
aszlpncd work siution during their schoedulod shift. )
(B}, Folicy 2020 dotinex Late arrivgl 88 When an cioploves swipes ( clocks) into Kronos
after their gecheduled shiflt begins, However Policy 2023

betwaeen one (1) vuioule and Hix(G) minuley

uses the term Tardy for such 1-8 minute ubsencao.
{(c).Folicy 2020 deloes Jardw uz an unschaduled arrival Lo ywork bolween T el 59
minutes alier the start of your schaduled shitf, However Policy 2023 does not define Late arriv
specifically, but detines an Ocgurrence as un unscheduled abseoce from work that does rot nieet the
oriteria defining a schedulad absence; or being morc than six (6) minutaes late in reporting fur waork; or
calling -in (¢ reguest time o1T witlhioud having requested the leave hefore the st workday preveding the
day of attendanece. Talicy 2023 mentions tate Arrivals ardder itz |*stteony deliniticon of “econsigleolly
arriving, afier the start of your shift (e.g. 3 late arrivals or Lardies in a week, 10 late arrivals or tardies in a

nrcmith).

6. Grievant did not attend the Maxr 20, 20232 Aoy :nuutin;g vwhere the Policy RO v
discugsed. and was ol working that day ( Gricvant and Witness testimony, Ciricvant BExhibit 5).
= moeeting may listen to tha tecording, otrain informalkion feonm
prinicd copies of the Policy 20273

7. Btatt who inius an it servic
esiimony, Grievant Ex. 5),

A supervisor or on an line site, and also in Lhis caga, revicw the
placed on the unit prier to the in-scrvice. ( Azency withessces® §

&. Grievant did have ahszences without approval on the dates stated in 1he Written Motice and
as stated on Kronus, did not provide exculpatory docunmcntatior » and did naol provide any information
that s/he had contacted the F acility to roport shsence/late urrival or on cxplanation. Thesc abconoes
inuhl_é-;lcs #orme of losys than 7 minutes and some of mare thag 7 minutes. (Grievant statermoents, Agency
Ex_ 5).

9. Regarding Grievant’s unscheduled absences
and situationally appropriate dizeipli
conduct and bohavior, b
information on the Folicy 2023 on or about June 30, 2022. The Rosolution Sep investigarors; all
ceusive and continuing

upheld the decision to issue a Group | Written Notice based on the ex
viglations, aud progressive dizeipline. ( Urigvant sSlalements, Agency withesses, Agcncy EFx. 1. 5.

Vo unsohodulod abaoaces Withouol approval on tie dates in queslion.
when she received instruction on the 2023 policy: and as
Lx. 5).

A 10, Grievwanl did ha
thileuidings such absences ailer Juie 30, 2023
stated on Kronus reports (Cirievani statements, Asoney wilnesscs, AFEncy

11. Girievant did not provide documentation wider cither Policy to potentially negate an
unecheaduled absciie,

EIMZ 12052; Fage 3
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12 Griswvant raised nritigators thual shes ddicd not know of Policy 2023 until acending an,
- % 1w 20, 2023, did not underatand why she was recaiving continiing counseling: sessions
g;l ;ftz\:;:n%l; {sl:ls'ﬂfcs of May and June 2023 with vm:"{:xal sessions on 6/14/23 ( signed 6/19/23), 6/22/23
{ansipned), and sweillen vounseling issoed on GAMWAIOImmgipnoed), and thal Poalicy 2023 was worongiully
applicd to her attendance. Grievant also staled personal stressors, and that her attendance had improved.
The Heoring Offigcer docg not find mitigation or colarable defenses apprly to this case, (Ao wibnosoes
testimony, Ageney Ex.5).

15. The Gricvant™s uwntimely armmivals viclated both the former A gency policies of which Lhe
Cirevant huel setiual knowladege, and violated the pras=nt podicy afior the tioae &/hee hosd actaal ]:nu}wlcdg;-
af tha 2023 policy, and alao oocurred alter unsuccessiul Agency progressive efforls to cormest, Gricvant™s

perlormance problems. The Grievanl knew or should have known that their untimely arrivaly violated
Facility Attendance Policies bolh past and present and subjected him/her to disciplinary procedures.

14 ‘The Agency serves a vulnerable papulation placed in Facility <ars, who require scaff
sufliciency ul ull times ( Witneases testimony, Facility and DHEM poulicy) .

I5. All witnasges presented with appropriate demenaor and crodibility.
CONCLUSTONS OF POLICY

1. Virginia Department of Huamao Bescuree Manageiacat (dhom™) Falicy L0
- BEmploycc Olfenses -1l nocecepiabile bohavior is divided into throe Lypos ol offenses |, aceording 1 thesir

severity, as per the Vieginia Dwpariment of Human Recourse Managemont (" dbrre ) A ttoakmrcert A Proakicne I, 80,
11 .evel offenges © genemlly have a minor impact on apeney Business upertions but still require
mtervention, Examples may include: tardiness, poor attendance. Pirst Offense: Typically, verbal or
written counscling is approporidte although an agency has the discretion to issue a Giroup L.

Group I Level offenscs ** inglude acts of misconduct of @ more scrious and/or repeat naturs Lhal regquire

forrmul dizciplinary actioa™.

Giroup Ul Level offenses .. gunuerally include otz of misconduct, violations of policy or perfomancae
that i3 of a mosl sovers noturs and signiGeantly impacts agency opendions. _or serions Violations of podics,
proccdures or laws __Firat Ollense: Discharge. Tin Hau of discharge tlie upenoey may sugpend without pay for gy Lo
30 warkdiyys; ind/or Demote of wanster with discip] inory salary action of at least 5%,

13. Applicable Standacds of Conduct;

. (1) *__Nol atl inclusive illustraie tha minimom excpectations for acocptable workplace conduct
and porlormmancs include failurc w comply with agency policies and procedures... Repott to work as
sGhieduled and seck approval (rom the supervigor in advance for any changes to the established work
sohedulg, including the usc of leave and lale or early arrivals and departures...comply with all state and
agency policies and procedures, the Conflict of Interest Act, and Commonwealth laws and regulations.

Report oircumstances or concerns that may affect satisfactory work porformance lo managemennt,.,,™.

(2). Disciplinary Aclions. “When counscling has tailed to correct migconduet or performancc
pro_blerps_.. or when un emplovee commiis 2 more seriona offense, management should address the matter
by izsuing a Written Notice, ., ™.

EDX 12057 Pare 4
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- ¢ Mo slaled above herein, the Facility where Grievant ig emploved
has a written Aucndance Policy. The prior written Agency Facility Auendance Policy 053-019 (“Policy
24207 ig stated as effective Seplember 11, 2020 The Present written Agoncy Adtendance 1Policy 053-
023 (“Policy 2023™) at issne, is stated as cffective Moy 14, 20273,

A Reupongibili elicy: I2oth policics., using the same wording, sl rosponsibi ey
for all Facility employces ™., for Jthe] Facility purposc [of] commitment to huaving gualificd, woll-
trained and capablce stafl; reporting as scheduled, to provide services to those entrigted into our
[Facility] care_.. The role of | the Facility] is to provide appropriate care Lo individuals placed in our
ware. LVherctors, it is imperative that all [Facility] sulT adhere to scheduled work haoros. ‘Thiz policy
outhnes attendance expectutions, as well as e icdacs corTectivie aradd dizciplinary acticsis Lo cnisure
adherence™. ‘ . )

(i). The Folicy 2023 adds “In accordance with DTTRM Policyl.60, regular attendunce in
accordance with the estublished work schedule: is a condition of employment™).

B. Abseneer T3oth policies, using the zame wording, define abgence as “a peried of tirne when
an employed is not present at assigncd work station during their seheduled chift™,

. Locumentation: Both policies, using the saume wording, define Documentation as Written
Justificalion ay requested by o supervisor and/or manager (ur an absence not previously approved.
Wriltlcn fotms of documentation are to be provided by an employec wo potential by trespragle: =@
OTCUrrChCsE... . . .

D. Mo Call/Mo Show: Both policies, using the xame wording, define Mo Call/MNo Show as
when an employce fails Lo report 10 work as scheduled and/or does not contact the appropriate

Facilily] representative based on deparimencal procodures™,

E. Auvendance Violations: Ulzing different terminoelogy, both policies identilyv the timg when an
employes is identified as Ailing, 1o report as scheduled ( hereinafter “untimeby™).

Ci). Ome to Six minutes untimefy: Policy 2020 uscs the term 1.ate Arcival * for = when an
SMPoyes sWIPCs (Clocks) inlo Kronos between one (1) minute and six (6) minutes after their
cchaduled shift bagina, while Policy 2023 uses the term “Tardy™ for = when an employee swipes
(clocks) into Kronos hetwoeen one (1) minute wnd ajx (&) minutes aftor thuir schodulcd shift hegpinsT .

(i1). Over 6 minutes untimely: Policy 2020 uses the term ‘“Tardy® for “ an unschedulzsd arrival
1o wark betweon 7 and 58 minutces alter the stel, of your scheduled shill™. Poliey 2023 uses the lerm *
Occurrence” for “ an unschoduled ahscnoce or being rmore than six{6) minutes (ate in reportimge for

wuork | or calling in to request time off without having requested the leave befre the end of the last

workday preceding the day of gbacnce. ...
(i) Pattern: Palicy 2020 defines Palucrm as = & ropoating frequency of cvenis..,™, Policy 2023
definition is * A rcpeating frequency of events that are prodiclable... ™,
(V). Discipline: Raoth Policics address dizcipline. Both policies provide for progressive
discipline from the lzast formm of verbal counzcling, then If more occurrences a formeal written
counseling, and it more occurrcnces, a Groupy | Written MNotico: wilh further ingtances subjoal Lo g

Group 11 written WNolice.

03-16/2024 T;41 PM FAX
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3. The IIearing OfTicer finds thal, by a preponderance of the evidence, under the facts bn thisz casec and
in viglatien of the applicable regulatory standurds, that the Grievant engaged in the behasvior
deseribed in the wrillen notics, thal the bohaviors s issue constituted migceanduct, and tha: the
Agency s diseipling vwas consistent with Inw and policy. The agency had taken prior progressive
action with verbal and written counseling, the opportunity to improve Gricvant™s job perfirmance,
and fusther @aining; which activn was not effective in thig case. Further, the violations significantly
impact agency operations, wherc this Agency/Facility funetion is to provide appropriate services Lo
thogo ontrusted ta thelr coce.

4. Mitigation. Va Cade § 2.2-3005.1 guthorizes Hearing OMfficers to order appropriate remadies
including ™ mitigation or reduction of the agenoy diseiplinary action . Mitigalion must bo © in
accordance with rules established by the Dapartment of Haen Posoimee Managcment.  Llondor the
IRutes for Conducting Grievance Héarings . [a] hoaring officer st give deference to the agency’s
congideration and asscs=ment of any mitigating and agpravating circurmstunces. . In thiz casc, afller
svarctul considoeration of the record, witnesses, and party positions, und the applicable stundards, rhe
hearing officer finds no mitiga ing circumstances exist to reduce or remove the disciplinary action.

Thus, the Agcncey had proper cause to I33uc 2 Group T Wrillen Iotice to the Griavant undey the
upplicable criteria.

DECISTOMN
gency's iccnance to the Crievant of a Group T dizsciplinoam—,

For the reasons stated abhove, the A
acticn of Written Motice is upheid.,

APPEAL RIGHTS

You moy request an odosipisitative revicw by E13R within 15 caleadar days from the date the
decision was issued, ¥Your requeat muxt be in writing and must be recetved by ETJK within 15

calendar days of the date the decision was jssued.
FPlease addrcss your regoest tor
Office of Employment Dispute Resolution
Department of Human Resouree Managerment
101 Morth 14™ Sirect, 12% Floor
Richmoned, VA 23219
or 2cnd by email to LDREhdhom vireinia. gov or by {ux to (B04)7R6-16G06

You must also provide a copy of your appaal to the other Party and the hearing, officer. The aedaring
officer’s decision becomes finul when the 15 day calendar day period has expired or when requests
for administrative review have buoen decided.

A challenge that the houring officer decision is inconsistent with state or agcney policy must
re=for to o particelar meandabe o state or pgcncy policy with which the hearing officer deciaion

15 not in compliance. A challenge that the hearing, officer decision is not in compliance
©r a request to presant oowly discowvered svidenoee must el (o a

with the grievanco procedare,
sPeciile requircment of the grievance prosedure with which the hearing decision is not in compiiance.

EDR 12059: PFage 6
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You may request HJMiﬂiﬂl_ﬂ:!-{iﬂw i vou bplicve tha decision is cantrad;utu:y to lavw. You must file a
notice of appeul with the clerk of the cirguil court in the jurisdiction in which the grievance aroge

within 30 doys of the date when the doecizion becomes final., Apencics must request and rvecive prior

approval fircun EDR before filiog, @ notice of apposd.
[See Rections 7.1 through 7.3 of the Grievance Procedure Manual for o smoce detailed

cxplanation or call RDR s toll free Advice Line at BES_-237_3842 1o lesrn more aboul appeil dghts
PP sh

from an EDR Concuitant]. 4::7?’ A oy g ?&’2’.{?

T.oiz M, Manes, E=zq.
Hearing OriTicer

Pupe 7 of 7



