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CONMMOMNWEALTH OF VIRGITYNIA

Deparimont of Hunan Rosoursess Managemont
OMTicec of Emplovonont Dispute Rasalution

DECISION OF HEARING OFFICER
In o Case Number 12050

Hearung Late: Janwary 16, 2024
[ecizion Date: February 9, 2024 as amended Tor typographical corrections on February 13, Z024

AFFEARANCES

Gricevant

Agency legal counscl

A.E'EI"IG_‘}I' REprEHenl.ul.ivne

B 8 T

Agprenoy observer by conzent of the Grievant and the hearing officar

PROCEDURAL HISTORY

) Grievant was a ITealth Counselor (*“12157) at a Virginia Apcncy center location, The Agency
written niotice, issued October 3, 2023 , stated 11, 13, and 54 Group I offenses of breach of
confidentialily, falsilication, -misleading statements and unethical conduct. with the discipline of
termination. Grievant timely grieved lhe disciplinary action by submitting the Gricvance Form A on
November 3, 2023, Gricvant™s Form A requested Grievant retain [their] employment hack nr replace
the clause [or termination.

EDER appointed the underzigned as the Liearing Offer (C“HO) eilective Thecember 11, 2023,
A Prcheanring conference call was held with panticipation by the Grievant, the Apency advioeate, and
attorney, und Lhe hearing officer (“11(0™) on December 14, 2023, The Heuring was held on Janvary 16,
2024 ot the Agoney losalion, by agreoment of the partics. :

ISSUES

1. Whether Grievant engaged in the behavior deseribed in the wrilten Notice?
2. Whether the behavior constituted misconduct?
3. Wheather the Agency’s disciglinc wasn eonsiatent with laow (e froe ol unlawful dixcrimination) and
policy (cp properly characterioe ay u Group I, IL, or 111 affensas)y?
4. Whether there were miligaling cireumstances justitying a reduction or removal of the disciinary

action. and of sn. whether agoravating circomstanecs existed that wonld overcome the mitiyating
circumstances? -
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BRLRDEMN OF FROOIY

The burden of proof is on the Agency to show by a preponderance of the evidence that 1ls
disciplinary action apainst the Gricvant was warranted and appropriate under the ciccumstances, The
employee has the burden of raising and ¢stablishing any affirmative defenses wo discipline and any
evidence of miligating circurmstancoes: rolaloed o dizcipline. Grievanee Procedure Banuaal (*COSPRT)
& 5.8. A proponderance of the ovidence is evidence which shaows whal is sought to boe provid is mors
probable than not. (GI'IvVI§ 2).

FINMDIMNOS OOF AT

AMer reviewing, the evidence precsented and obsecrving, the demeanor of cach witnmess, the Hearings

Officer makes the folowing findings of fact

1_ Exhilzits.
(a). All proposed exhibits submited prior to hearing by cither party were admitted
without objection of the other party as relevant and material to the case. The Grievant adoited the
Agensy exhibits, The exhibits submitted at the hearing were admitted vwithout objection of cither

party.

{b}). At the hearing, Gricvant submitted Agency Dixhibit 18, page 11 as their exhibit, which
iz a medical report dated 08/04/2023 of Gnievant stating “...diagnasis of left ankle-protective foolwenr
cam boot. .. return to work afedeniary dualy only ORAO4/20232 vhrowgrh G901 /20235 | omust wear the
walking boot at al times, Mo field work uniil after ressseasment al her followap. ™ Girevand testified
ghe worked while under treatment for the injury.

i (< ). At the hearing, the Apency represcniative submittoed two exhibits for entry for stated
impueachment purposcs, numbered Agency exhibits 19 and 20. Exhibit 19, dated 08/22/2020 is a
laheled Commonwealth of Virginia email which refe: 1o Goevant but s/he iz not stated as a recipient
or sender ; Grisvant crodibly statcd al hoaring s/he has not previously scon it. Exhibic 20, dulcd
O2/03/2025%, is a Written Clounscling Moo from an individoaal with no other source idontification @and
unsipgned in e sigoature places, The Grievant did not objcet to admission of either exhibit. The
Agency and the CGrievant testificd the source was a different employer; and on their face, the subject
matier iz ol a diffcroni nalure thon the incidents at bar. The IO accordingly assigns linle walght 1o

Agency exhibils 19 and 20,

2. The Gricvant cmployment title is Health Counselor, otherwise know as a Diseage
Intervention Specialist (“IS™). Griavant’s position iz dezcribed asz a “ public hoalth siafl wheo is
responsible for finding and vounseling people with sexually wansmitted discases (ST )...us well as
notitying and locaring unaware partners <o they can receive confidential and prompt diasnasis and
reatment... When a 1SR notiffen exposed pariners, identitying information about the original patient is
never discloscd. DIS arc rained professionals with the responzibility to protect the contidentialily of
the patient and their partner. ™ Gricvant had lilte expericncc at a scparale azency front 02/05/2022
until their compelitive trangfer (o thic agency om 02 10/2023 ( Gricvant staterment of prior IS
expericnee in Agency Ex. 16 papes 30,3 1; Agency Witness® toatimony and Agency Exhibit 1),

EI'R, 12050: Fage >
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2. Lirtevant had received job training in job duties, responsibilities and protocol. as well as in
ITPPA and ethiics, having signed acknowledgment of Lithics training un 07/19/2023
( Agpency Fx. &, page 23 and Standacds of Coodoct training { Aponcy E.;-:l-u_blt a_tl-). L rau_liﬂg; was
conducted through a variety of modatiiies including direct instruction, on line instruction, provision of
maining and rocpulalory written materialz, direct supervision, shadowing, ¢m._msclu:ng, ar_:d ciraching
( Agency Ex. 16 page 2, Apency Lestinony). and consultations ( Agency Witness™ testimony, Agency
Izhibits 1-12), Grievant was specilically trained in confidentiality ... Respect the valuc and
awnership ol inforomation foccived and do not disclose inforntation wilhout appropriate auhority
unlexx here ie a legol of professiconal obligation to do 80 ¢ Grricvant Executed Apenoy BEx. &, page 13,

Grievuant had the knowladge., training. and experience Lo appropristely apply the principals of

confidentiality and DIS protoco! ta her job dutics.
4. Confidentixlity is crucial in ST matters.,

poleniially scandalons, potentially of lepal concern
sexuunlly ransinitted diseaes.

given the sensitive, private, confidentis|,
- and the potentially controversial noture of

5. Grievant was divciplined in one incident commencing July 27, 2023 for violation of Apency
policios ond procedyres reparding: a caze assigiunent, ncluding on confidentialily, TTTFFa, lailure to
unsalisluctory porlormance, and related standard of conduist

Torllonawr supocrvisor’s inatruclions,
requirements. The parties do not dispute that Gricvant discusscd 5T matiers with the pativnt’s
daughter on morc than one occasion ( Ageney Tx. 12, page 1) with Cirjevant acknowlcdgingg

tient but with her dauphiler { Agciey Cx. 12, 1 =,

knowledge that Grisvant was speaking not with the pa > . .
vant of proper procedurc to lotlow in (his case,

15, 1&6). The Agcrcy documented its direclive to Crie
and concluded Gricvans did not follow those dircetives, and breached contidentiality. The Agency
nlso raised concerns ubowr Grievant’s failure (o Properly and timely exumine and report the medical
tecord, including weighl. { Pestimony and rebutial statement Aponcy Ex.15, Page 6, 29), (ircvant
meluded as possible explanations, mitigators or defenscs that s/he was conducting poermissible cluster
Interviews, that s/he Was cxplaining hew syphilis works, Lhat she was verhally informed by did not

rae that dﬂughf-:l: Wwas patient’s 1*OuA\, that she was asking if the CSF test had becn administered, and
that although Grievant explained 1o daughter what syphilis could do to one’s body, s/he did not
discuss paticnt’s eare, treatment, or staging, thc daughter ulready knew the paticnt had an 81D and

that she had never before had such a cuse whers the putient wag unabile Lo communicate,
- Agency witnesses lestificd credibly and referred to the policy exhibits, that Giricvant's

conduct was not permissible cluster interviews to determine pariners bul violative breaches of
confidentiality: that cven with o weitten POA provided, thoe Agency could siill determine not to breach
conlidentiality: that Gricvant wronglully did not follow the protocol when a patient is non.
communicative; wrongfully held 3 TID discussions with suid danghter under the CITGUMSTANCYS; WAas
properly trained and did not follow the procedural and protocol directives provided to Gricvant
spocilie to thix -:::.-su:_( Wilness® tosLimony, Agcnt_'y Foa. 16),

H, Agency witnesscs lestifiod credibly that interviews to determine the contacts the patient has

had with parmars are known as clusier intervicws.
L The Agenoy oo of about 08. 1 /72023  orderad Grievant to not ralce any meIs INGYetIcil On

the casc dite 1o work pertormance issucs { Witnes: testimony, Agency exhibits 13, 15).

EDR 1050 Fage 3
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6. The Agency acknowledgesa, and the IO finds that 1315 cmployees, inctuding Grivwvant, are
Sllhiﬂctﬂd to, difficull and potentinlly danperous challeanging zituativns and peraons O Agmecriey TRxo 1, 7).

7. Grievant was also disgiplined for an unrclated violation of Agency policies and procedures,
of failure to follow a supcrvisor’s Instruciions and/or nolicy, falsification-mizleading statements and
uncthicaj conduct regarding like incidents on July 5, 2023 and August 14, 2023, Grievant does not
dispute that s/he inaccurately identificd him/herself in the ficld as a “fiend™ rather than an Agency
employec; with Cricvant statod rationale of cstablishing rapport with challienging persons. e second
like incident occurred afier Agency sounscling and Agency dirceotive W nut again comunit this “friend™
terminologry violation, and inatead to provide Apency identificarion. The second violation aecurred in
Lthe: presenec of an Agoncy Roeygional ST Coordinator. Ageney withessas, testifiad thut thix decoprion
was a2 major Agencey vielation sinec Gricvanl was on ofTicial Apency business: bt mgrain )
misrepresented hergell asx a ffiend, and showing persenal 112 rather than Agency 1D put their saftety al
riak. Further, Gricvant insccurately told the Coardinator this was the [Irst 0Goasion they uscd the
word “fricnd® in the field: thal Withegg otated that maccucacy made Witnoss lose traest in Ch-fovant
since Gricvant at times would worl: in the field alorie { Witness" testiniony, Sricvant wWoittoon

statements. Ayeney exhibir 15 page 6 ).

CHIMOLUTSIOMNSG OF FOLICY

L.Employee Offenses -Linacceptable behavior is divided inte throe types of offenses | accarding to their geverity,
as per the Virginia Department of Human Resource Maunagement (“dhrm™) Attachment A: Policy 1.60.

Group I Level offunges “inclnde aets of muinar ssoondact et require formal disciplinary uoelion™.

CGroup I Eevel offenses * include aels of misconduct of 8 Mmoo serions andg/ar repeat natues that reguine

tormal disciplinary action™.

Ciraup I Level ollonsss .. genocrally  include son of mizconduct, vielations ol policy ofF perimyisuees
that iz of a most acvers noture ancd significantly impacts agoncy opoerations. . or scrsus viokathons ol poalicy,
procodures or laws _ First Offense: Dizcharge. Trr eu of dischaarpgs: Uhe agency may suspend without oy for up to
3¢ workdays: and/or Demotc or wansfer with diseiplinary salary action of ai least 584

< Applicable Standards of Conduct inelude failutre o comply with apency policics and
procedures, faihwe o fiollow suporvisor's instructions, falsification of official records, unaetbical
conduct, HIPTF.A health vicolations, and unaatizLaiciory porfonmancc.
2. Divigion of Decease Proverdion, Office o Epic!e:nialﬂgy, Securiny and Confiderniticlity Policies ol
Prosodures ({80077 Virgdnla Department < foealh. TRG stated mission ol the 1ivixion [Ageney] 1s
“_ o maximize public health and safety through the elimination, proevontion, and safety throush the
elimination, prevention, and conurol of discase . [ including] sexvally transmitted discases.,, The
surveillances of... 8T s [ other listings omilled | are principle functions used Lo shape the Division®s
prevention and trcatment activity. Thie document ineludes seourity and confidentiality policies and
procedures for management of patient level data...”( Agency Fx. 3, page 9).%...The S&C Policies and
Procedures is irtended to ensure privacy, confidentiality, ond security principles of the ivision s

paticnt level information,.” . (Id_ Page 10).

EDR 12050: Page 4
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3. Virginin Department of Health (V) aelected provisions: _ )

A Confidantialie palicy # 01 07101 -VWTrH- VI3 parsaonnel shatl limit disclosure or confidential
mmformation w only authorized persons.

B. Cody of Cthics# 01.06.1053- ) i
(1) Comply with agency policy urd law regarding privacy, confidentiality, arnd mappropriate
relcase of sensitive patient, clicnt, cmployes of Inergency preparcdness mfnrplatmp,.. . Respe?t
the value and ownership of information received and do not disclogse informautlion without fppropriate
aulhorily unless ther is a legal or professional obligation to do =0, °
(2> B.c honest and trustw orthy,
(3). Demonsirate commitment to fuil wompliance with VTOTT, state, and federal laws,

regulations, requirements, and proccdures,
{4). Maintain confidontiality of scogilive paticnt. and clent infoomation.

C. 8T Ficld Operations Marmual
Prevention/Office of Epidemiology:
(1).VI. Thorough record searches should always be conducted befors any feld activity (page 4).

(2). VI, tinsure confidentiality of all patients (page 49
(3) VI. [fthc patient is not ar home, the TS should not divulge any information why the 133 is

looking for the individual.
{4). V1, Ficld Identi (fcation Standards: 1dentification badge nol worn in plain sight buat

available when neoded.
(5). V. Principles of an Investigation: Conduet a thorough investigation, cosure conficlentiality
ot ail patients and utilize communication skills.
(&), VII. Matifications: Re aware of caller IIY and porential concctns with confidentiality and
vorily that you are talking to the correct person b y verifving pemsonal information.

4. Virginia Cotimanwealth Standards of Corddoct Folicy 1.680 /IDHERNM
(1)7...Minimum expectations for acceptable workpluce conduct und perfotmance [ includi] perform

assigned duties and responsibilitics with the highgst deproe of public trust..anuake waork relatod

decisions and or take actions thot are in the bost intercsis el the agency . conduct themsclves at all

times in a munner that supports the mission of'the agency and the performance of their duties, . and

comply with the letter und spirit of all stare and agency polivies and procedures the Conflict of
Interest Act, and Commonwealth laws and regulations. .

3. The Hearing Officer linds thar, by o preponderance of the evidonoe, nnder the facis in thiz casc and
in vielaticon of the applicable repulatory stundards, thai the Cirievant erganed in the bohavior
deseribod in the wroitten notice. thar the behaviors ot iszaue constituted misconduct, and thut the
Agency™s discipline was consistont with lavw und policy. The apency had taken prior progrossive
action witl conasling., reacsurces, thie opportunity o im ; kel ntTs o,

further training; which was not cffective in this case, Fu ; :
pature atd significantly impacts agency operations, where this Agency mission and FPUIPOsE 1% 10 serve
the public in the goal 0f maximizing public health and safisty.

-

CTFOMVFisld Investigation Standards: Division of Trizcasc

EDR 12050 Fajze 5
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& Witigation. Va Code § 2. 2-2005_1 authorises Haaring Oilicers to ordor =pPPTUPTIan: rormrdics
miligation or reduction of the aEency dis¢iplinary acliom ™, Mitigation must be ™ in
roe Management. Tlnder the

N2A1%72024 400 PM

mnclhuading: - )
accardance with malos cstablished by the Deparimoent of TTuinan Resou t
Rules for Conductling Grievance Hearings * ___[a] hearing officer must give deforence to the: agency’s
consideration and assessment of any miligating and aggravating, circumstances...”. Tn thig sasc, alter
caretul consideration of the record, withesses, and parly positions, and the applicahle standards, the
heuring officer finds no mitigating circumstances oxist 0 reduce or remove the d isclplinary action.
Thus, the Agency had proper cause Lo (erminatc the Grievant™s employment under the appiicable

cTiterisg,

DECISION

For (he reasons statod above, the Agoncy’s issuance to the Grievant of a Group 111 disciplinary
action of Teoniration is upheld,
APPREAL RIC:HTS
You may requast an admipistrative roview by 1IDR within 15 ealendar days trom the date the
decision was issucd, Your request must be in writing and must be received by EDR within |5
calendar days of the date the decision was issued,
Please addrosse your reqoest to:
Office of Employment Rispute Resolution
Diepartimcat of Hurman Resource MManagement
101 Morth 14 Sireet, 12™ TFloor

Richmomd, VA 23219
or send by email w B Rpedhnn.virainia. pov or bry tax to (804)786-1606

Y ou must also provide o copy ol yonar appesal to the other party and the hearing oflicer. e .l'.x-ca.ring
elfcer’s decislon becomes final when the |5 day calendar day period has expired or when roguests

for administrative review have been decided.
A challenge that the hearing officer decision is inconsistent with state or apency policy muat
refor to a particular mandate in state or agency policy with which the hearing officer decision
ix not in compliance, A challenge thot the hearing otfticer decision is not in compliance
with the grievance Procedure, or a requost to present newly diseovered ovidence must refer to a
SPeCIfic requirement of the gricvance provedure with which the heuring decizion is not in cornplinnees,

Yo orraye Teriecsl sy Judieis] revicw 7F von belisve the decizion is comiradictory (o I2w. Y ou must
i1le & notice of appeal with the clerk of the circuit court in the: juriadiction in which the gricvance
arose within 30 days of the date when the decigion becomes final. Agencics muost rogquest and reccive
pPrivr approval from LR belore filing a notice of appeal,

[See Sections 7,1 through 7.3 of the Grievance Procedure Maonwal for o mrors detailod
=xplanation or call EDRs toll [ree Advice Line at 888-232-3842 1o learn more about appeal righis

i 2R Qo ttant].
rom an LIPR Consultant] ;ﬂm .y .
Lois N. Munes, E=sqg.
EDR 12050: Pape 6 blearinog COrfficoer

Page 6 ol T



