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COMNMONWEALTH OF VIRGINIA
LPeparunent of Human Reaources Managcomoent

Oflice of Employment Dispule Resolution

TPEOCTSTON OF HEARING OFFLIOCER
In e EDVE Case WMomber 12107

Hoearing Date: MMay 13, 2024
Decizion Trute:  June 11, 2024

PROCEDURAL HISTORY
Grievant was an employce of the Department of Wildlilc Resources (“Agency™) with the joh

title of Scicotist IT-Tisheries Biclogist al Agency Facilitica.  iricwanl timely filed a gricvanoce Lo
challenge the Agency’s disciplinary action by submitting the Grievance Form A on March 18, 2024,
from a dismissal date of February 23, 2024 .Grievant™s Form A requested relief of “ ___retirecd early by
L'WE...full health benelis,..all back pay and benclits restored frorn my termitation date forward._.my
record cleared of all offenses.. MR and CM issue a full apology 1o all staff... if retirement is not an
optic, T would like my full job, benelits, fully restored |with],., anothoer chain of command *

Tha Fasility writton notice, izsued Febrmary 23, 2094 cinted o Group I oifvose of #1353 -Failure
to follow instructions or policy, with an offense datc of 12/28/2023 and an active Group 111 notice on
Nle issued 0G/30/72021 with the dizciplinary action of Terminalion. ‘1'haot writton notice aleao sraved o
Scction I'V- Circumstances considered that “Peor DHREM Poliey 1.60 Standards of Conduct an
employee who is issued a Written Notice thal would normally warrant termination but wha is not
terminaied due o miligling circumatances should be notified that any subuequent Written Motice for
any level offense during the active life of the Writlen: Molice may result in terminaiion™.

ELR gppointed the undersigned as the Hearing Officer (“HO™) effective April 8. 2024.

A telephone Prehearing Conference was held on April 11, 2024, with participation by Uhe
Grievunl’s attornecy representative, the Agency allorney reprasentative, and the Heunng Officer. At
that conference the aprecd upon hearing location , date, and time were sct, with the oplion for
witnesses of cithor party 1o testify vicmally. Fxchange of exhilrit lisls, exhibita, and vwithess list=s, with
the option of clectronic cxchoange, was act fivr five calendar days prior 1o hearing, By agresrnent of the

pautics and the ITON.
Tl partics agreed they would cooperate in documentl production, with tho upLion o nequest the

11O order production of appropriate documenis: however no such HO arder was requested by eithoer
party. The parties were informed that all submissions and communications be copicd ta the YO and
tho othor party.

Un May 13, 2024, a hearing wax held at the agreed upon location, the Agency’s office.
commenecing at the agreed upon time.
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AFPEARAMNMCES
Grievant )
cricvant’s anorncy recpresentative
Agency’s atiorney Kepresentative

Agency represeitative
Witnesses( 3 for Apgcnoey) (5 for Gricvant)

IS2UERS
1. Whether Grievant engaped in the Behavior describad 1n the wrilten Notice?

2. Whetlther the behavior constituled misconductl?

3. Whether the Agency's discipline was consgisient with law (e.g. free of unlawful discrimination) and
policy ( egr properly charactorizeed as o Group I, 1T, or TTT offonge)y? . '

4. Whether there were mitigating circumstances justifying a reduction or removal of the disciplinary
action, and of sv, whether aggravating circumslances cxisted that wonld avercome the mitigating
circumatancas?

BURDEN OF PROWOF

The burden of proof is on the Agency W show by u preponderance of the ovidenoo that ils
digciplinary aclion apainst the Gricwanl was warronted and approprialc ander the circumstan s, The
employes has the burden of raising, and establishing any affirmalive defenscs to discipline and any
cvidence of mitipating vircumsiances related 1o dizcipline. CGrievance Procodurs Moaraal (CGEN) §
5.8. A preponderance of the evidenes is svidenoce which shows whal is soughil 1o be proved i3 more

probable than not. (GPMS ).

FINIDINGS OF FACT

All proposed exhibils submitted by eithor party were admitted without objeciion, ag relevant
and material. After reviewing the evidenece presented and obacrving the demeanor of cach wilooss, the
Ilcaring ¢ ficer makss the following Andings of Fact:

1. Grievant has been employed at the Facility with a Role Title of Scientist II-Fisheries Rialogist,

at a S‘-Pccif.-!c I-!.-Eg':{‘)ﬂ T Plnc:u::rru;n_t itk w1 Supgrvi:su-r.
S Length ol Facility employment was aboul nineteen years with the Agency and about 26
vears with the Comunonwemnlth of Virginia ar the time of the Weilton TNotioe.
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2. The termination was identificd as based on disciplinary prior history of an aclive Group 11
natiae of 08/30/2021 and the Group [ notice of an incidant of 12/38/20273.

3. Vhe Grievant did not dispute the termination ineident occurrence but disputed the discipline of

torimination,

4, 'The prior disciplinary Written Notice ol 08/30/2072 1, uphecld at o grisvanes hboanng deciaion of
01./20:/20272, and still active, statod the offenae of boing absent from vwork three or more days without
authorication. 'he disciplinary action carricd no lermmination, anapension, domotion, or shange of pay,
or other sanciion. The Agenov siated then that the discipline was mildgated, and ar 1hjs hearing an
Apehey witness contirmed that mitigation was granted in consideration of Grievant’s then situation.
(Apency Exhibit 2).

Ao Bubsequently, Grievant reccived two wrillen warnin 25 in 2022 repanding atendance and
communication issucs and supccvisor informaod that [bilure to comply with agency policy can result in
disciplinary action.( (Agency Exhibic 14, pagse 2),

5. The Apency conceivably could have trnposed lessar cliveipline.

A. The Agency Witness who is Chief ot Grievant's department credibly westified that he
considered the behavior egregious and a worst-casc of Mbricution, bazed on hiz concern:s: thar thie
behaviors ol not getting approval for an item of exccssive cazt, not following, the directions of policy
nnd procedures, not checking SWAM: and the Agency concems of trost soencrally and for paperwaorls
accountability within a tight budger.

%, The offvnse ot bar is stated as Giroup 1:13: failure to ollow INStnictions and/or policy regarding
the wader purchuse, .

Y. A Supcrvinor may impose siricter, bt not more lenicnt roguirements o0 their departmac
precedurs. Grivvant™s Region I issucd AW Ciuidedines of 02/258/2022 which neluded wader

purchase Hiits, purchase nstruction:s, and =Wl requirements {Agency Exhibits 1 page 14,10,
Clrendible: Ageney Witneas Tostimony ).

A Under the Uniform policy at issue herein, titled “Lxceplions™, Grievant’s Region 1.7 par 2017
12 Unilorm policy Purchaso must follow all appropriate De¢partment, and Commaonwealth
purchasing procedures und requires supervisor approval, [and| May not croecd $150.00 cap on
Epaaial Malware (rubber boots, wadcrt purchases, unless the supervisor approved a higher anvoumt
( Ageney exhibit 10, Region 1| AWRI? Guidelines updated 0228/2022), credible Agency Testimony).

A The Guidslings stated “SPOC purchascs over $1000.00 require documentation ol approval
tfrom vour supervicor attached 1o roeceipt”, Gricvant testified he relicd on this prrovision, but tne
Hoaring Officer inds the stated Exceptions for Wader purchasecs of $150.00 is the upplicable policy in

his case,

¥: Casac Nurmboer 12107
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2. Lirievani did not properly consuli his SUpPeTVISOr prior to Purchasing wader: as instructed. did
excced the spending cap placed on wadoers purchase without secking or receiving permission, and
failed ta o llow Apoency policies by neither uliliziug aSWAM vendor or fai“ng o docu';ncnt’
wwowmnstances that would preciude using a SWAM vendor. Qrevant s waders Gt $?54‘.54,(Agcncy
exhibit 1, pagc 12, 13} ‘The hoaring officer cxamined the cited purchase order. '

Ployees thut they had purciiaxed waders

10. Grievant testified 1o reliance on information from other em
from the same vendor (hercin “VC™) at issue, but no other cmplayee provided docurnents Hon or
teatimony that the VO vendor at issue vwas SWAM. That VC vendor was not SWAM_( Aizency exhibit
13:1).Further no witness teatificd or stuted In an exhibit of Communicatioon that their Purchase d4d not
have SUpCcrvisor POTMsSRion L use a non=SWAM vendor (e .., We bought ours from I'vendor v at
imzuel.I'm not sure it they're "SWAM or not but there was nowherc else to buy waders fiom. We ol
approved for the purchase [ from the vendor VO ar issuc] for the purchosc by [ Ageney Tw..» {
Gricvant Ex.§).
11. Gricvant hod actual notice and sXporicnuo in the required 5Wa M obligations and procedures and
Purchase procedures generally, including reccivi Mg a virtual presentation on March 2. 5022 that
included purchasing procedurs revicw And budpol progess update CAgency Lix 11:1) .
AL The procedure to delermine ifn vendor ix SNWAN in on internact search; a process which is
slated in Apcney documents { Exhibil 12 rage 1 of 10/29/2020). 3y documentation and credible
restimony, Gricvani has performed other purchase traneastions. ( Testhmony and Exbibit 13) . Apency
YOWsR Apency websilc illusirared stopy by step

Exhibir 7 atates the requirgment;
dircetions and requirconents.
purchase axparicnces; including Zettinngg sUprorvisor apprisval bo
i Page 11, Grievant stales g

B. (irievant haa aovers] prior
122 ( Apenoy exhibil 1:9-11. 1 Agency Cxhibit 12
as informed on 05/02/23 by the Scnior Frogram

pPurchase waork boots jg 2

SWAN seurch for office supplies 2/16/ 2023, and w

SUupport Specialisr Please make sure you do a MICRO SWAM search for the urca(s) vou plan on
h for your wark conLaet,,. v,

making for the purchase. ¥<8 You can do a seare
orm that the vendor he used was o

£ Siricvant inaccurately and wr ongtully stated on his purchace f.
emoved the repulatory need Lo document the inahility ro

1
SWAM vandes, which inaconraie statement «
gc 2 SWAM vendor ( Agoeney exhibit 100, 1 1. Testimaony).,
13. Grievaut has un Ageney lengthy tenure of aboyut aincteen

Commonwealth of Virginia ¢ Grievant testimony ) Gri : criormance evaluatioms were
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ificd that other employces made purchasing form crrors and none in

L theze other employees aldso had

2n aclive Group i, or inaccurately affirmed on a Purchasc Morm that 8 Non=-% WA M vender was

SWAM. ( Grievant Ex. 9, 13, Testimony).,

13. By written communications with his supervisor before the waders purchuse, Gricvant was

infivrmed that “, wadors can be purchascd acuording to apency Purchaving guidelines throaugh either =

purchase order or using your SFCC, You should make an attempt to purchase from a S WAM vendoer
SWANM vendor, Please try to keep these items under $150 00, Lot me know i

belore utilixzing a2 non- -
You cunnot...”". Grievant did not 2o conmply. ¢ Ageney T, 12 Page 81 12/06/2023).

1¢. Purchass procoedores aod guidelines have undergonc changes over the years, requiring cmployecs
io maintain currcni requirement information ( Agency Exhibil 12, page 1 of 10/29/2020, Cirievant Kx.

a=1 : May 5, 2023},

s Vhe Agency purchasiog agministrator westi fied credibly that £/he processes purchase
documents, cdoes not correct orrors, will provide guidance if she is available, and retums orders she
dentifies as f2uly to supervisors Tor correcticon. T hat GdULCLIALoT was on leave for part of Dacomber

2023

17, Gric:vant’s_ su
("HR”) for guidance as

of the supervisor’s information =,
SUPNerviIvor's ingstrution amd agency written provedures. . A fer holdin
with the cmployee you may consider mitigating circumsiances and reduce the (raup written Natice to
a Writtcn Clounseling iC worrantas_ 1 agroes that the cinployes should return the bools as they were not
purchased within the purchasing procedure: provided to staff. While a revicw of SEPOC training is
definitely warranted in this silustion, you may want t¢ consider a suspension of P-card privileges for a
certain period. Granted, T understund this will create additional work for Lthe Kegional Support
Specinlist and you, 30 it may not be an operationally prudent action...”( Gricvant ¢xhibit 9-23.

A. The supervisor, b}/ email of Febhruary O 2024 sent a pro-disciplinacy nouce (CINotice™) utating
the wader purchaxe: issucs, directing wader return, asking for Gricvant 1o feview the Wirittern Molico,
and provide a written reyponsc by February 135, and notify the supervisor of availahility fora
dizciplinury mesting on either Fobruary 15 or 16. { Agency exhibit 11, page 11). Griavant did not
provide a response to that MNotiee and festificd in elfeet that he misundorsiood the Iastructions
{ Bupervisor-Witness and Gricvant testimony),

by credible witness testimony,

pervisor, upon identifving the wader purchasa issues, contacted Hummun Resources

per the recommendation of his superior. The HR Director, upon conzideration

recommended a Group Written WNotice for failure to follow
i the pre disciplinary nuseting.

i &. Grievant did return the waders at issue,

Z: Coaries Wumber 12107
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CONCLUSIONS OF POLICY

. L B lovee Offenacs [Unacceptable behavior iz divided inio three tyvpes of offenssc |
according Lo their severity, as per the Virginia Department of Human Roesource Manapemierl
CDEENT) Attachmant A FPolicy 1.6()

up I oflgnses “...include acts of minor misconduet that require formal disciplinary sction.. For
repeated Violations of the same offense, an ageney may issue a Group Il Notice if the employee has
an active Group | Written Motice for the same ofTense in his/her personncl filv...™,

Liroup IT offrnses * include gets of misconduct, vinlations of policy, or performance of 2 more seriows
and/or repcal oaturc thal significantly inpuact the sggeney™s services and oporations ---Limarnples may
include... fajlure to comply with writien policy or agency procedures.  Scocond O ffanses: dizcharge ar in
licu of discharge the Agency imay Suspend.. demote. . of translir._Absent mitigating circumstances,
discharge may oceur for accumularions as follows... I'wo Group 1l level offeuses...™.

Ciroup [l offenses * incliude acte of miscaonduct of auch o severe matuese thot o £irat o urreriee
noermually should warromt termination™. Tl the employee iz not dischurped upan the izsuance ol the
Giroup 11 Level of offense. The amnployse shouid be advized tht ny subscquent Written MNolico
vcourring duriop the aclive life of the Group 11 may resalt in diacharges. 7.

2 ] Trealic; 50 L 1 = Frapdurds of Conduet i*... Porform assigned dulics and
responsibilities with the highest degree of pubilic trust. Devots fuzll effort to job responsibilitics during
worlt hours Uge safe equipment. time, and resources judiciously and as anihorized. Suppor ctforea
thatt ensure a safe and heaalthy work environment...Demonstrate respect for the agency and towards
the agency coworkers, supervisors, managers, subordinates. .

A7 Counsoling is provided by a supervisor o manager in the employves’s reporling strusture
and is typicolly the first level of corrective action but is nol a required precursor o the isauance of a2
VAWritten Motice.

EB. When counsaeling has failed to correct misconduct or when an wrnployee commmir a more

serious offense, management should address the matter by issuing a Written Notice.
C Aggravating rFaciors...jinclude actions that] damages the crodibility and reputation of the
agoncy.. . .
. 3. Mirgigda Clode Ann, $2.2-43 |0 ([3): requires thar * Ajl public bodies shall eswtablish programs
- wonzistent with this ehaptcr 1o fecilitats the participation of sinall busincsscs, businesses owned
by women, minoritios, amd service dizabled veterans and employment acirvices in procurcmeent
transactions [SWAM]. T'he programs catablished ahall be i writing. . [and] submit wanual
progroas reporis.. cooperate with [state | annual review...Jand| shall updale such programs 1o
incorporate any vedback and suppostions. . .

O: Case Number 12107
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L S Assney ooy - lCurchagung Ciuacde: B Y L0000 lncludos IW oA VE AN 2V A o licias
requirements and exceptions as weoll as other purchasing requirernents ineluding credit cards: and
provides user instructions ( Agency kixhibit 9,

5.—. f"-'i!—:l'_DLE.s._a.uA” s [ A WIRIDY Policias- ¢ Ay Bxhibit 10Q). [Lirievant’™s Rogion]
A Roegarding wadoers, “Purchaser muast follow all appeopeiare Dopaciinent and

Clommaonwealth purchasing prr.':ccdut'es sand !'L"qu;l'L"Si. RUpIErVINOD :-lpprt‘w:-ﬂ...MHy rrel enceresczed R1 5000
Pertodicity: an noaded.
B Repuarding SPOC [ small purchase credit card | /Purchase Regquesis/ Voyvager
Policy . __TNilize a MICIRLYSW A M wenedior swhonowvoer possible. 10 o oo oot utilice =
BATENIREY B W AR vendonr > [:lr:'.lvi:lu: cewnirrmiciniaAatiom q'.xp];dining the circumistarnices attaecheed Lo RIS A ST

Document form...".

o lwave Policy (IDFIRM Policy 41,30 Bunerasney leive requests shouls be
subtrmitted as far in advance as poasibale. Fanail youar supervisor and subrmiac into AL 1l there ig time, 1
o, submit retroactively.,,

MITIGATION
CThe Gricvant reguests mitigation of the discipline of wermination, based on having follswed his
training, always previously follewing stuic policy [or purchascs, communicated with otbwes who had

purf:l*_ms::r.i the waders fTom the surnes varedor, and that other similarly situated emplovecss have broloen
prolicies d\-l'l‘u'lff_; prarebasinge and oot beon disciplined.

The HI?R Adminisuative Rovicw Ruling Mumber 2024-30620 dared Novenber 13, Z023 staled
Py atauules, hearing oflicers have thoe prowoer and ity 1oy [r] cocivoe and consider evidenoo i
ITiLigelion or.aggravarion of any oftensive charged by an aoency in aceordance with rules cstablished
by by [ET2R]. The Rules fur Conducting Cirievance Hearing (“Rules™) provide that - a hearing afticer
is not a tsuper-personnel officer? !, therefors * in providing any romody, the hoaring oflcer should
zive e appropriaie level of defercnce 1o actions by agency managament that are foond
1ay ber consistont with v ard policy 70 More specifically, in disciplinary aricvances. of e henringg
officer finds that (1) the employee engaped in the behavior described on the Written Notice, (2) the
behavior constituted misconduct, and (3) the agency’s disciplihe was consistant with bow and policy.
ihen the agencey s discipline must be upheld and may ool be mitizatcdd, unless undor the reecoed
cvidence, the digcipline exceeds the limis of reasonableness.(§ VI 13). IBocause reasonable nersons
Ay disagsree over or whathoer and to what extent diseipline should be mitizated, a hearing oflicer Ty
noi simply substitute hugs or her judament {or that of agency management. indeed. the “excecds the liits
of reasonablencas” wtanduard iv high. HIDTR, in turn will raviow o boasring officor’s mitigation decision
For st of discredon, and will reverse the degerminalion only (or elear orror.

T Case Number 12107
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The Rules atatc thar “In making such [mitigation] decivion, the hearing officer inusr 2ive duc weight
1 i Anire and maintaining empdoyes dizcipline aad eMficicnay,
o ieer's function is 110t 1o displace MALZ O eEnT "y rezponsibiliny ]
hasz becr properly exercised within Lthe tolerable limis of reasonablencss, ™
{ Pules VWY (B2,

The hearing officer Acknowledpes that Ciricvan iz an employee or

cthorwise compeatent n poerforming ks employment dujes,

& the proffored nitigaring Tactors, Grievant
OF removal of the disciplinary action

ency abuscd its

Iengthy duration and Was

Buzed on the Tucte of the sasc, and w.!'!-r:m_q.iu_ns:'ds.::rin
did not esrtablizh mtipzating uirc:umsmnces_lustﬂymg u reduclion
Al 19ene herein, ad dhe Cirievant did not meel the burden of estublishing tha( the ag

discrerion,
CDNC‘LUS]ON

The I‘icaring Officer findx that, by a Prepondersmoc of the cwidones, yndor the 1aciz in this case
arrd the: applicakl.: Iepulatory stundards, sigtod horein, that the Cricvant engaged in the hehavior
descrihed in the writton nutice, that the b i issuc constinted misconduet, significanily impact
the agency's SeTvices angd Operations, and thur the ABENICY's disciplne way COMSISlent Witk lave o
policy. The Grievant violured Agency and depamoge. regulation and policy regarding obligalory
research and {dentification of vendor SWAM status, which tequirement adhercs (o a Virginia [aw:
lalzely staled the ve - w5 M thusg emoving his obl igation Lo just fy the use of a non-
3 pPervisery approval o cxceed the cost Timie ol the purchase;

wain vendor, and has ap active Ciroup 11 Motjec whert:

Further, the Grievan was both truined and expericoeod n the correst procedyres and policies:
with thie furthsr kEnowledge that pPolicics and procedures wera subject to change, thus obligating hirmm to
Additionally, {riovant id ot itnple ]
SPPOTLUNLY procedurag, A E&ravating factors inclyde (he exXistence of Cirie |
i twer yubacguenr wWirminga regarding conduet, materially faue porchase
id mizconduct aned the Apency

ative atfcor on the tru: I -
Peralions Iy thag MIIsConduet.

—_—

EViEw Ruh‘n.n;: MNMumber 2023-5432 stutee ot ussiul acie] of the foderg] Moariy, Sysiem s Priatection
ntorfzrcnoe with MANALerneNts fudinment unlavs, under (he particular faeie,
TLIOUNLS U0 an sharse o

I diseipling imposed i *2¢ harsh and HNGOmaGiong by Aispreportionale o the at¥fepne thut it n
faaretion.. but may mittgale diseipline wherg © the agency fuiled o weifli the relevant factars or the sEenuy s fudgmieng
Early exceoded the limi ol reasurblencss ¢ ¢ glied Cames g Dn‘liltcd)“.

ELIZR Administrative R
toard for Bt hearing sfficems thar “nrohibi i

Case Mumber 12 o7
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) 'l_‘hu_b:, the Hearing (MNicer finds no mitigaling circumstances Justifying a reduclion or removal
<1 the disciplinary action. ' herctore, the Agency had Droper cause to torminate the Gricvint’s
employment under rh‘e applicuble criteria, and the Hearing Officer will not substitute herj!.ldgcment
for the Agency decision (o terminate Grievant hasad on the Gaetors stated.

DECISION
vant of th action ot Yormination is
viplinary nolice and prior nuitgation.

For the reasons stated abrove, the Agenoy s izsuance to tho Crie
npheld baged o a Group | offenze with an aclive CGroap ITT odis

APPEAL RIGHTS

YOou may requcst an administrotive revicw by EIDR within 15 colendar dzy s froan thio Jate the
decision was issucd. Your request must be in writing #and must ha reccived by HI3R within 1#

calendar days of the date the decision was issued.,

Pleass address your roquest 10!
Cfice of Employment 1dispute Hesolulion
Deparimnent of [ Tuman Rosouroe Melarnagsomesnt

101 Narth 14™ Sireect, 12™ Floor
Richmond, VA 23219
or scnd by emall to L2 dRrm vive Lia, 2oy, or by Tax 10 (X04)786- 1 606,
You must alsu provide a copy of your appeal to the other panty and the hearing officer. ‘The hearing

officer’s decision hecomes final when the 15 day calendar duy period has expired or
whaon requests for administrative review have beon decicdod.

M chintlenge that the hewring officer docision is inconsistent with state o apenicy policy st
relor o a particular mandate in =state oF aupeney policy with which tha hoaring officer decision is nod in
wompliance. A challonge that the heanng oificer decision is not in eompliance with the grievance
procedurs, or o request to present newly discovered evidence must refor to o speeitle regquircment ol
the grievance procaedure with which the hearing devision is not in caompliance.

You may request 3 jydicial review it you believe the decision is coutradictory o law, ¥ ou must

file a notice of uppeal with the clork of the cirouit oourt in the jurisdiction in which the grievance
aroxe within 20 daye of the date when the douision becomes 1Tl Apencies must request and receive

prior approval from ENR before filing a notice of appaeal.

[Hee Sections 7.1 thraugh 7.3 of the Crievance Procedure Manual for a more detailad
explanation or call RDR s w]l free Advice Line ar BB8-232-3847 to learn mare about appual rights

fivrm an ENDR Consultant],

5l Lrin N AManes

L L __JliglJyL@f
Loix N, Manes, 1isq.
Hearing Orfficer
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