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Group III Written Notice with Termination (fraternization and unauthorized use of State property
and records);   Hearing Date:  04/25/17;   Decision Issued:  05/13/17;   Agency:  DOC;   AHO:
Lorin A. Costanzo, Esq.;   Case No. 10991;   Outcome:  No Relief - Agency Upheld.
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1A.Tab1. 
2 Office of Employment Dispute Resolution, DHRM, Grievance Procedure Manual, Sections 5.8 and 9. 

Grievant has the burden of raising and establishing any affirmative defenses to discipline and 
any evidence of mitigating circumstances related to discipline. 2 

BURDEN OF PROOF 

The burden of proof is on the Agency to show by a preponderance of the evidence that its 
action against Grievant was warranted and appropriate under the circumstances. A preponderance of 
the evidence is evidence which shows that what is intended to be proved is more likely than not; 
evidence more convincing than the opposing evidence. 

ISSUES 

1. Whether the Grievant engaged in the behavior described in the Written Notice? 

2. Whether the behavior constituted misconduct? 

3. Whether the disciplinary action taken by the Agency was consistent with law (e.g., 
free of unlawful discrimination) and policy (e.g., properly characterized as a Group I, 
II, or 111 offense)? 

4. Whether there were mitigating circumstances justifying reduction or removal of the 
disciplinary action, and if so, whether aggravating circumstances existed that 
would overcome the mitigating circumstances? 

Grievant grieved issuance of the Group Ill Written Notice with termination and matters were 
ultimately qualified for a hearing. Undersigned was appointed Hearing Officer effective March 
27, 2017. A pre-hearing telephone conference was held on March 29, 2017 and a hearing 
was held on April 25, 2017 at Facility. 

Grievant was issued a Group Ill Written Notice with termination on February 27, 2017. The 
Written Notice set forth Written Notice Offense Codes 55 ("Fraternization ... ") and 51 i(''Unauthorized 
use of state property or records") and alleged violations of OP 135.2 - Rules of Conduct Governing 
Employees Relationships with Offenders, OP 310.3 - Offender Access to Information Technology, and 
OP 310.2 - Information Technology Security.1 
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