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Issue:  Group III Written Notice with demotion and pay reduction (failure to follow policy);   Hearing Date:  07/25/14;   Decision Issued: 09/03/14;   Agency:  DOC;   AHO:  Sondra K. Alan, Esq.;   Case No. 10396;   Outcome:  Partial Relief.




DECISIONOFHEARINGOFFICER
INRE：CASENO．10396

HEARINGDATE：July25，2014

DECISIONISSUED‥September3，2014

AcomplaintwaPmadeagainstGrievantbasedonaneventofFebmaly27・2014

regardingGrievant’snusplacementofsecuritykeysandrestraints．Grievantwasissueda

GroupIIIWrittenNoticewithdemotionandanvepercentayreductiononApril1，2014

fbrviolationofOperatingProcedure430・3，朽KeyControlandLockingDevices”・l

AHearingO餓cerwasappc血tedonJune16，2014andapre－hearingcdnrerence

WaS SChedued onJme25，2014．During the prehearing conference a Hearing was

SChedukdR）rJuly25，2014．

APPEARANCES

Agencyadvocate

Agencyrepresentativeaswitness

Grievantaswitness

FourGrievant’switnesses

ISSUES

l）DidGrievantviolateOperatingProcedure430．3bydirectinghissubo虻inates

tostorekeysinanunauthorizedplace？

2）ShouldGhevant’sGroupIIIdisciplinebereducedorwaivedconsideIing

Similarexamplesofdisparatetreatment？

BURDENOFPROOF

In disciplinary actions，the burden ofproofis on the Agency to slmw by a

PrePOnderanceoftheevidencethatitsdisciplinaryactionsagalnStthe Grievantwere
Wamtedandappropriateunderthecirc竺StanCeS・GrievanceProcedureManud（GPM）

§5．8．ApreponderanceoftheevidencelSeVidencewhichshowsthatwhatissoughtisto

beprovedismoreprobablethannot．GPM§9．Grievanthastheburdenofprovingany

a飾mativedefensesraisedbyGrievantGPM§5．8．
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APPLICABLELAWandPOLICY

TheAgencyreliesonitsOperatingProcedure430．3“Key Control and Locking

Devices”．

諭吉苛i嵩藍謹霊蕊措置輩
disciplinaryacmOn・1－　GroupIlo撫nses Mincludeactsofmisconductofamorpser10uS

and／Orrepeatnaturethatrequireftmmaldisciplinaryaction・M Gr（川PⅢ0能nses当nclude

actsofmisconductof’suchaseverenaturethataErstoccun℃nCenOrmallyshouldwalTant

temlination．‖2

FINDINGOFFACTS

After reviewmg me evidence presented and observmg the demeanor ofeach

Witness，theHearingO餓cermakesthefbllowingnndingsoffact：

OnFebruary2，2014Grievantwas handedsecuritykeysandrestraiT’畦ibyhis

S－ubordinateo飾cers．Grievantinstructedoneo鯖certoplacetheitemsinadrawerinhis

O揃ce．Grievantadmittedinhisstatementthatmiswasnottheproperplacementfbrthe

keys．3Grievantwasassignedtothehighestsecu証ypodinme魚C皿yl湖中鵬nders

Who needed segregated宜om the general population．The o飾ce was o卸limits to

慧・豊葦謹書蕊　謹禁　書豊葦豊島詫
had16沈yearsofgoodservicewithnopriordisciplines．Grievantcooperatedwithme

hve的gadon，

GrievantwasissuedaGnoupIIIdiscipiinaryactionwithademotion祖danve

percentpaydecrease・4

At hearing，血e Agency stressed血e high phority needed允Ir he security of

faciliitykeys・Agencyhighlightedtheobvioussafetyhazards川nisplacementofkpyscould

CauSe．TheAgencyemphasizedthesafetyissuewasthereasonR）rtheGroupIIIaction

WhichwasmitigatedtodemotionramerthanteminationduetoGrievant’sotherwise

goodperfbmanceof16years．

Grievant，Whileadmittinghiswrongdoing，emPhasizedhisgoodrecord．Grievant

alsodiscussedtheunLikelinessofmeirbeingasecuritybreachbasedonhismisplacemen1

0fthekeysandbroughtto a備entiontwoother secuTitybreacheswhichgameredless

SeVerepunishments．

TheGrievant’sgoodrecordwasalreadyconsideredbytheAgencyindetemlnlng

Grievant’sdiscipline．Itwillnotbere∞nSideredbyhehearingo餓cer・

2TheDepartmentorHumanResourceManagement（i’DHF”i●）hasissueditsPolicleSandProcedureS

Manualsettlng仕向hStandardsorConductfbrStateemployees．
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Bothlengthofserviceandomerwisesatisfactoryworkperfbmanceare

groundsfbrmitigationbyAgencymanagementundertheStandardsof
Conduct．However，ahearing o飾cer，S authority to mltlgate underthe

RulesjbrConductingGrievanceHearingsisnotidenticaltotheAgency’S

authoritytomitigateundertheStandardsofConduct・UndertheRulesjbr

ConducttngGrleVanCeHearings言hehearingo綿cercanonlymitigateif

theAgency，sdisciplineexceededthelimitsofreasonableness・Therefore，

whileit cannot be said that eitherlength of service or otherwise

satisfhctoryworkperfbrmanceareneverrelevanttoahearingo鯖cer’s

decisiononmitlgation，ltWillbeanextraordinary caseinwhichthese

factors could adequately support a hearing o餌cer，s Hnding that an

Agency，sdisciplinaryactionexceededthelimitsofreasonablcness・The

weightofanemployee，slengthofserviceandpastworkperfbrmancewill

dependlargelyonthe魚ctsofeachcase，andwillbeinnuencedgreatlyby

theextent，nature，andqualityoftheemployee，sservice，andhowitrelates

andcomparestotheseriousnessoftheconductcharges・Themoreserious

the charges，theless signiHcantlength of service and otherwise

satisfactoryworkperfbrmancebecome・5

TheGrievant’ssecuritybreachwassignincant・

TheAgencyhasaroleasguardianofpublicandinstitutionalintegrlty

regarding the secmty Of the魚cilityi The hearing o餌cer accepts，

recognlZeS，andupholdstheAgency，simporlantroleinsafeguardingthe

publicandoffendersinitscharge，aSWellasthevalidpublicpolicies

promotedbytheAgencyanditspolicies∴rhe applicable standardsof

conductprovides億lngenteXPeCtationsofcorrectionso餓cers・

TheGrievant，sdisciplinewasconsideredinlightofthatofotherempLoyeeswho

hadbreachedsecurlty．

Ifthehearingo飾cermltlgateSmeAgency，sdiscipline・thehearingomcer

shallstateinthehearingdecisionthebasisfbrmltlgation・Anon－eXClusive

list ofexamplesincludes whether（1）the employee receiVed adequate

notice ofthe existence ofthe rule that the employeeis accused of

violating，（2）theAgencyhasconsistentlyapplieddisciplinanlaCtion

amongsimilarlysituatedemployees，and（3）medisciplinaryactlOnWaS

freeofimpropermotive・6

Grievantpresentedtwoothersecuritybreachissuesclaimlngdisciplinaryaction

hasnotbeenconsistentlyappliedinGrievant“scase・

Inoneinstanceofsecuritybreach，atraineewasstationedinthecontrelledtower

aloneastheo飾cerinchargebelievedthetraineehadcompletedtrainlng・

5EDRRuiingN0．2007－1518（October27，2009）

6EDRRulesforConductingGrievanceHearingsVl，Bi2
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TheotherinstanceofsecuritybreachinvoIvedlaundryremovaLItwasexplained

bytheAgencythatlaundryistakenoutsidethebuilding・Anofftnderispermittedto

assistinthistaskprovidedtheo紀nderisaccompaniedbytwoo鯖cers・Alanceis血ust

intothelaundrybinstobecertainnoofftnderisattemptmgtOeSCaPebyhidinginthe

bln・Regardingtheincidentinquestion，theAgencystatedonlyoneo縦cerwaspresent

whiletheo鴇nderwasoutsidethefacilitywithaccesstoapotentiallylethalweapon・

Inthe血stinstancetheo能cerwasglVenCOunSelingJnthesecondinstancethe

o鮪cerwasglVenaGroupIIdiscipline・Thewardenexplainedthelesserpunishments

wereduetotheo珊cer・sinquestionnotknowingtheyhadcommittedanofftnse・In

Grievant・scase，grleVantknewhewastakinganincorrectaction・

Grievantwasdisciplinedbasedonthesecurltyriskhecausednotonthe

knowledgeorlackofknowledgehehadregardingtheo鵡nse・Thishearingomcer血ds

itd櫛culttobelievetwoothersecuitybreacheswerelightlypunishedbecausedle

o綿cerwasunawareofthepolicy・Mostparticularly，PemittlnganOftbndertobe

insu飾cientlywatchedinanoutsideareawithaccesstoapotentiallylethalweaponis

certainlyafargreatersecurityriskthantheremotepossibilityadangerousofEbndercould

haveaccesstoano能ceandthetimenecessarytOHndmisplacedkeys・

OPNION

Grievant，byhisownadmission，didcreateasecurityriskinaneu・eaOfthefacility

whichhousedasegregatedpopulationofo脆ndersathighrisk・Agencydisciplinlng

Grievantwasapproprlate・However，misheahngo能cerdoesnndsu飾cient証Sparate

treatmentindisciplineregardingtheAgency，s disciplineofother securltyilSSueStO

wanantareductiontosimilardisciplineforGrievant・

DECISION

Fortheabovereasons，Agency，sGroupIIIdisciplineisreducedtoaGroupII

discipline・Grievant・SsalaryshouldbereinstatedatthepreviousLevel・TheAgepcyisflee

toplaceGrievantwhereGrievantisbestsuitedtoperfbmanadequatejobprovidedhis

salarylSnOtreduced・NobackpayisbeingawardedasGrievantwasadequatelypaidfbr

thelessdemandingtaskheperfbrmedduringthecouSeOftheappeal・

APPEALRIGHTS

YoumayHleanadminlStratlVereVleWrequeStWithin15calendardays丘0hthedate

thedecisionwasissued・ifanyofthefbllowlngaPPly：　　　　　　　1
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1．1fyoubelievethehearingdecisionisinconsistentwithstatepolicyoragencypolicy・

youmayrequesttheDirectoroftheDepartmentofHumanResourceManagementto
reviewthedecision．Youmuststatethespecincpolicyandexplainwhyyoubelievethe

decisionisinconsistentwiththatpolicy．Pleaseaddressyourrequestto：

Director

DepartmentofHumanResouceManagement

lOINorth14thst．，12thFloor

Richmond，VA23219

0r，Sendbyfaxto（804）371－7401，Ore－mail・

2．IfyoubelievethatthehearingdecisiondoesnotcomplywiththegrleVanCeprOCedure

orifyouhavenewevidencethatcouldnothavebeendiscoveredbefbrethehearing・yOu

mayrequestthatEDRreviewthedecision・Youmuststatethespecincportionofthe

gnevanceprocedurewithwhichyoubelievethedecisiondoesnotcomply・Pleaseaddress

yourequestto：

0飾ceofEmploymentDisputeResolution

DepartmentofHumanResouceManagement
lOINorth14thst．，12血Floor

Richmond，VA23219

0r，Sendbye－mailto堕R＠dhrmNirginia二gQyOrbyfaxto（804）786－1606・

Youmayrequestmorethanonetypeofreview・Yourequestmustbeinwritingand

mustbereccivedbythereviewerwithin15calendardaysofthedatethedecisionwas

issued．Youmustprovideacopyofallofyourappealstotheotherpany・EDR・mdthe

HearingOmcer・TheHearingO縦cer・sdecisionbecomeSnnalwhenthe15－Calendar

dayperiodhasexpired，OrWhenrequestsforadministrativereviewhavebeendecided・

Youmayrequesta坦遥lrevle串fyoubelievethedecisioniscontradictorytolaw・

Youmustmeanoticeofappealwiththeclerkofthecircuitcourtinthejurisdictionin
whichthegrleVanCearOSeWithin30daysofthedatewhenthedecisionbecomesnnal・7

AgenciesmustrequestandreceiveprlOrapPrOValfromEDRbefbre舗nganoticeof

appeal・

0飾cer

7seesectlOnS7日hrough7・30でtheGrievanceProcedureManua＝oramoredetailedexplanation・OrCall

EDR・stol岨eeAdviceLineat888・232－3842toleammoreaboutappealrights缶omanEDRConsultant・
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