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COMMONWEALTH OF VIRGINIA
DEPARTMENT OF EMPLOYMENT DISPUTE RESOLUTION
DIVISION OF HEARINGS
DECISION OF HEARING OFFICER
In Re: Cases No: 9235 and 9285

Hearing Date: March 25, 2010
Decision Issued: April 8, 2010

PROCEDURAL HISTORY

On May 27, 2009, the Grievant filed an Employee Grievance Form A alleging:

1. Misapplication of the Commonwealth of Virginia Personnel
Policies and Procedures.

2. Discrimination against me on the basis of my national origin,
and age.

3. Retaliation against me on the basis of previous filed EEOC

charges, court cases, and grievances.

This Grievance Form A was received by the Agency on May 27, 2009. This is
Grievant’s case number 9235, !

On October 5, 2009, the Grievant filed an Employee Grievance Form A alleging:

1. Misapplication of the Commonwealth of Virginia Lay Off
Policies and Procedures #1.30.

2. Discrimination against me on the basis of my national origin,
and age.
3. Retaliation against me on the basis of previous filed EEOC

charges, court cases, and grievances.

This Grievance Form A was received by the Agency on October 5, 2009. This is
Grievant’s case number 9285. 2

Pursuant to case number 9235, the Grievant has timely filed a grievance to challenge the
Agency’s action of failure to offer him a position for which he applied. Pursuant to case number
9285, the Grievant has timely filed a grievance to challenge the Agency’s action of laying him

! Agency Exhibit 1, Tab 1, Page 1

2 Agency Exhibit 1, Tab 8, Page 1
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off and forcing him into retirement. In each case, the outcome of the Third Resolution Step was
not satisfactory to the Grievant and he requested a hearing. On March 1, 2010, the Department
of Employment Dispute Resolution (“EDR”) assigned these Appeals, as a consolidated case, to a
Hearing Officer. On March 25, 2010, a hearing was held at the Agency’s location.

APPEARANCES
Agency Representative
Advocate for Agency
Grievant
Advocates for Grievant
Witnesses
ISSUE
1. Did the Agency misapply state policy?
2. Did the Agency discriminate against the Grievant based on his national origin or
age?
3. Did the Agency retaliate against the Grievant because of his previously filed

EEOC charges, court cases, or grievances?

AUTHORITY OF HEARING OFFICER

Code Section 2.2-3005 sets forth the powers and duties of a Hearing Officer who presides
over a grievance hearing pursuant to the State Grievance Procedure. Code Section 2.2-3005.1
provides that the Hearing Officer may order appropriate remedies including reinstatement, back
pay, full reinstatement of fringe benefits and seniority rights, mitigation or reduction of the
Agency’s disciplinary action, or any combination of these remedies. In grievances challenging
discharge, if the Hearing Officer finds that the employee has substantially prevailed on the merits
of the grievance, the employee shall be entitled to recover reasonable attorney’s fees, unless
special circumstances would make an award unjust. All awards of relief, including attorney’s
fees, by a Hearing Officer, must be in accordance with the rules established by the Department of
Employment Dispute Resolution. Implicit in the Hearing Officer’s statutory authority is the
ability to independently determine whether the employee’s alleged conduct, if otherwise properly
before the Hearing Officer, justified termination. The Court of Appeals of Virginia in Tatum v.
VA Dept of Agriculture & Consumer Servs, 41VA. App. 110, 123,582 S.E. 2d 452, 458 (2003)
held in part as follows:

While the Hearing Officer is not a “super personnel officer” and shall
give appropriate deference to actions in Agency management that are
consistent with law and policy...the Hearing Officer reviews the facts

de novo...as if no determinations had been made yet, to determine
whether the cited actions occurred, whether they constituted misconduct,
and whether there were mitigating circumstances to justify reduction or
removal of the disciplinary action or aggravated circumstances to justify
the disciplinary action. Thus the Hearing Officer may make a decision as
to the appropriate sanction, independent of the Agency’s decision.

Page 3 of 40 Pages



BURDEN OF PROOF

The burden of proof is on the Grievant to show by a preponderance of the evidence that
the relief he seeks should be granted. Grievance Procedure Manual (“GPM”) 85.8. A
preponderance of the evidence is sometimes characterized as requiring that facts to be
established more probably than not occurred, or that they were more likely than not to have
happened. * However, proof must go beyond conjecture. * In other words, there must be more
than a possibility or a mere speculation.

FINDINGS OF FACT

After reviewing the evidence presented and observing the demeanor of each witness, the
Hearing Officer makes the following findings of fact:

The Agency provided the Hearing Officer with a notebook containing ten (10) tabbed
sections and that notebook was accepted in its entirety as Agency Exhibit 1.

The Grievant provided the Hearing Officer with two notebooks. The first was titled
“Layoff/Retirement Case #9285" and consisted of Tabs A-Z. This notebook was accepted in its
entirety as Grievant Exhibit 1. The second was titled “Asccounts [sic] Payable Supervisor
Position# 00010 Case #9235" and consisted of Tabs A-Z. This notebook was accepted in its
entirety as Grievant Exhibit 2.

The Department of Conservation and Recreation (“DCR”) has employed the Grievant
since 1985. The Grievant is of East Indian origin and he is approximately seventy (70) years old.
The Grievant has extensive education, including a Bachelor of Law, a Master’s in Economics, a
Master’s in Business Administration and he is a Certified General Accountant. The Grievant has
held many positions with DCR during his tenure. © From 1985 through 1994, the Grievant
administered and monitored DCR’s Grants Program and Receivables, and as such, managed
approximately eight (8) people. For the last several years, he has managed no more than one (1)
person.

On or about February, 2009, DCR posted an opening for Position #00010. This position
was for an Accounts Payable Supervisor. The requirements for this position were identified in

¥ Ross Laboratories v. Barbour, 13 Va. App. 373, 377, 412 S.E. 2d 205, 208 1991

* Southall, Adm’r v. Reams, Inc., 198 Va. 545, 95 S.E. 2d 145 (1956)

> Humphries v. N.N.S.B., Etc., Co., 183 Va. 466, 32 S.E. 2d 689 (1945)

® Grievant Exhibit 2, Tab C, Page 21
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an Employee Work Profile (“EWP”). " The EWP indicated that this position would supervise
two (2) or more classified employees. Under Organizational Objective, it stated that the position
would supervise a team-oriented group of individuals within the Division of Finance to
accurately process and audit payable documents, maintaining appropriate documentation to
ensure that all transactions are processed in accordance with agency, state and federal
requirements. In describing the skills required for this position, the EWP at paragraph 17 stated
as follows:

Comprehensive knowledge of GAAP, along with considerable

knowledge & understanding of fiscal operations for a large structured,
complex organization; have considerable skill in the use of computer-

based financial and office software applications; in addition to effective

oral & written communication, customer service, negotiation, training,
problem solving & research skills. Ability to work independently &

make logical decisions; possess the ability to interpret/apply fiscal
procedures; gather & analyze data for reports; meet multiple deadlines

& work effectively with agency management; employees, central agency
staff & external contacts. Progressively responsible leadership roles in
preparation of supervising an accounts payable staff performing a variety
of operational duties. Supervisory skills include communicating
expectations, providing constructive feedback, effectively handling
personnel matters, training/coaching & performance management. The
demonstrated ability to understand & develop internal control systems

in a financial processing environment & to devise appropriate modifications
to a control system in a changing environment. ® (Emphasis added)

Regarding education and experience, the EWP stated in part as follows:

Graduation from an accredited college or university with a degree in
an accounting or business related discipline or equivalent training &
experience; current or recent proven supervisory experience in an
accounting environment; state experience & experience in the use of
CARS, IDSS, and MS Office. Significant experience in accounting
operations; policy/procedure development; supervising in a complex
processing environment, and use of automated financial systems.
Demonstrated understandin% of supervisory principles may substitute
for supervisory experience. © (Emphasis added)

” Grievant Exhibit 2, Tab I, Page 78
® Grievant Exhibit 2, Tab 1, Page 79

% Grievant Exhibit 2, Tab 1, Page 79
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Under Core Responsibilities for this position, the EWP indicated that seventy percent
(70%) of the Core Responsibility of this position would be supervisory. ** DCR created a one (1)
page document, “Employment Opportunity” regarding this position and in that document listed
the qualifications required. They were stated to be as follows:

The ideal candidate will have comprehensive knowledge of GAAP,
along with considerable knowledge & understanding of fiscal operations
for a large structured, complex organization; have considerable skill
in the use of computer-based financial & office software applications;
in addition to effective oral & written communication, customer service,
negotiation, training, problem solving & research skills. The successful
candidate should also be able to work independently & make logical
decisions; possess the ability to interpret/apply fiscal procedures; gather
and analyze data for reports; meet multiple deadlines & work effectively
with agency management; employees, central agency staff & external
contacts. The ideal candidate should have Progressively responsible
leadership roles in preparation of supervising an accounts payable
staff performing a variety of operational duties. Supervisory
skills include communicating expectations, providing constructive
feedback, effectively handling personnel matters, training/coaching
& performance management. The demonstrated ability to understand
& develop internal control systems in a financial processing environment
& to devise appropriate modifications to a control system in a changing
environment is also important. Strongly prefer: Graduation from an
accredited college or university with a degree in accounting or business
related discipline or equivalent training & experience; current or
recent proven supervisory experience in an accounting environment;

19 Grievant Exhibit 2, Tab I, Page 80
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state experience & experience in the use of CARS, IDSS and MS Office. '
(Emphasis added)

Prior to the actual interviews for this new position, Ms. A, a Human Resources Generalist
met with the panel members who would be conducting the interview. The panel consisted of an
account manager who worked with this Agency and two (2) other state employees who did not
work for this Agency. Prior to the commencement of the questions, Ms. A reviewed all of the
questions with the panel and spent approximately thirty (30) minutes with them to assist them in
the interview process. She did not take part in the interview.

There were fifteen (15) questions that were presented to each of five (5) candidates.*?
Each of the panelists recorded their thoughts on the question sets for each of the interviewees.
There were five (5) candidates; four (4) were female and one (1) was male; two (2) were
African-American, two (2) were Caucasian, and one (1) was Asian; four (4) were over the age of
forty (40) and one (1) was thirty-nine (39) years old. The two (2) finalists were a Caucasian
female over the age of forty (40) and a black female who was thirty-nine (39) years old. The job
was going to be offered to the Caucasian female, but because she indicated that she would not
take the job because of other employment, the job was offered to the other finalist candidate and
it was accepted.

After the interviews, the three (3) panelists produced a summary statement for each of the
two (2) finalists and the Grievant. The statement for the Grievant stated as follows:

Candidate has a long recognizable (over thirty years) background
of state accounting experience. The candidate shared his experience
in the 1980s and 1990s when he was an accounts payable
supervisor. Due to budget cuts he was laid off from his position

as accounts payable supervisor. However, over the past thirteen
years, [Candidate] has not shown any progressive growth in his
accounting functions and does not show evidence to have any
progressive supervisory experience comprising of more than

one accountant. Moreover, his responses to the panel’s questions
were not concise. He did not provide any in-depth details of his
knowledge and capabilities to fill the complex and changing
environment regarding the position of accounts payable supervisor.
[Candidate’s] answer regarding accounting controls over the credit
card program did not address the significance of reconciling the
Visa statement to cardholder logs, maintaining an internal spreadsheet
for tracking, time sensitivity of processing, or the use of Visa’s
merchant website to maintain proper controls for the credit card
program. Candidate referred several times to developing and
writing policy and procedures to maintain controls regarding
accounting processes. However, the candidate’s answer to
developing and writing a specific policy and/or procedure did not

1 Grievant Exhibit 2, Tab I, Page 77

12 Grievant Exhibit 2, Tab W, Pages 220 through 225.
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show the components associated with developing a policy

and/or procedure. Moreover, candidate did not mention getting
proper authorization to implement a specific policy or procedure.
Additionally, the lack of details regarding what internal controls
needed to be addressed in the development of a policy or procedure
was not covered. The candidate did not answer the question
regarding the resolution of “time-sensitive” problems/priorities to
the satisfaction of the panel. His answer was general in nature and
did not offer a specific example detailing how he resolved a time-
sensitive problem. Moreover, the candidate’s example was a
normal function that is performed on a routine basis for any
accounts payable position. The panel does not recommend
[Candidate] for the position of accounts payable supervisor. *3

The corresponding summary statement for Finalist A, was as follows:

Candidate has extensive experience working for a state agency

in accounts payable. She is currently employed as an Accounts

Payable Supervisor with the Dept. of Alcoholic Beverage Control.

She has hand-on, current experience will [sic] all facets of the

accounts payable process to include the complete processing cycle

from start to finish, problem resolution, training of staff, research,

and in applying state accounting policies and procedures. During

the interview, she displayed effective verbal communication skills,

as her responses to the interview questions were concise and applicable

to the role of the accounts payable supervisor position. Moreover,

candidate shared additional in-depth knowledge of her abilities to

understand the complexities of the position’s duties by explaining

processes involved in some of the accounts payable functions such

as reconciling the small purchase card monthly. In addition, the

candidate currently utilizes FINES and CARS to download and

review the error log. The candidate conveyed an ability to effectively

organize and document procedures as well as an understanding of

the importance of staff training. She supplied supporting examples

by expanding on areas such as the Prompt Pay Act, managing, and

training of AP staff. In addition, the candidate conveyed skills, such

as handling staff disciplinary issues and vendor complaints and how

she has effectively resolved issues in a timely and professional
manner. The panel recommends [Finalist A] for the position. **

The corresponding summary statement for Finalist B, was as follows:

Candidate has experience working for a state agency in accounts
payable and is currently employed as an Accounts Payable
Supervisor with the Dept. of Corrections. She has current and
prior supervisory experience and has sufficient knowledge

13 Grievant Exhibit 2, Tab A, Page 7

14 Grievant Exhibit 2, Tab A, Page 8
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regarding the accounts payable process to include reviewing
invoices, resolving processing errors, and in applying state
accounting policies and procedures. During the interview,

she displayed professional verbal communication skills. Her
response to the interview questions were concise and relevant

to the role of the accounts payable supervisor. However, the
candidate did not expand on any of the questions that would have
provided a more in-depth knowledge of her capabilities to handle
the day-to-day responsibilities of the position although the basic
information was discussed. The candidate was able [to] describe
effective organization skills and a good sense of the importance
of the Prompt Pay Act. She provided good reasoning on the
importance of customer service. She currently supervises four
Fiscal Technicians and conveyed a good understanding of dealing
with employee discipline issues, staff training and in handling
complex financial problems. The panel recommends [Finalist B]
for the position if the first candidate does not accept the position. *°

Based on these summary statements, the Grievant was not recommended for the position
for which he interviewed.

During the course of his employment with DCR, the Grievant has filed numerous
grievances and EEOC complaints. One of those grievances was to grieve his non-selection for
the position of Accounts Payable Supervisor. The Third Step Respondent to the grievance filed
as case number 9235, stated in part as follows:

You have been employed by the Department of Conservation &

Recreation a total of 22 years between 1985 and 1996, and again

between 1998 and 2009. During these periods, you have filed a

total of 34 complaints including 19 employee grievances, 12 Federal
EEOC complaints, 2 state EEO complaints and one federal law suit.

Of the 34 complaints, 24 alleged discrimination based on race/age or
retaliation, the same basis as your current complaint. While you withdrew
4 of these complaints, none of the remaining 20 have been ruled in your
favor. The time and resources involved in processing these grievances

and state and Federal EEOC complaints over the past 22 years have been
extraordinarily disproportionate compared to all other complaints received
by the agency; i.e. since 2003 only 10 other similar actions have been
received for the “entire agency.” DCR has spent thousands of dollars to
pay for Administrative Hearings and Agency Advocate services just related
to your cases, not counting the value of staff time and the associated lost
productivity. In addition, significant staff time was also required to research
and respond to your nine Freedom of Information Act requests submitted
since March, 2006. At the same time the agency was expending resources
and lost productivity associated with your complaints, you were proven

1> Grievant Exhibit 2, Tab A, Page 8
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guilty of defrauding the agency of 397 work hours (almost 50 work days)
during 2006 and received appropriate disciplinary action.

In breaking down the 19 employee grievances referenced above, 6 have
upheld action taken by the agency; 7 complaints were withdrawn by you;
1 grievance was ruled not grievable by the Department of Employment
Dispute Resolution (EDR); 2 were resolved internally in your favor at the
First and Second Management Step; 1 involving misapplication of the
layoff policy was resolved in your favor by EDR; 1 resolved via reduction
in disciplinary action via grievance panel; and the 1 current grievance that
is the subject of this response. With the exception of the pending Federal
EEOC complaint, all of the federal and state EEO complaints were either
ruled without cause or there was insufficient evidence to support the charges.
The federal law suit was withdrawn with prejudice by you. *°

The author of this Third Step Response testified before the Hearing Officer. He stated
that before he wrote the Third Step Grievance Response on July 10, 2009, he consulted with the
appropriate parties in Human Resources and with the Attorney General’s Office. After such
consultations, he denied the grievance and ended the grievance by stating in part as follows:

In sum, based on previous rulings by Judge T.J. Markow and
Administrative Hearing Officers cited herein, it is determined
that this current grievance is not based on new evidence not
already ruled on, has no merit and is opined to be submitted by
you only to harass the agency or otherwise impede its efficient
operations.

Therefore, in accordance with Section 2.4, #4 of the Employee
Grievance Manual, your grievance dated May 27, 2009, is being
administratively closed due to noncompliance with the required
grievance procedures set forth in the Grievance Procedure Manual

- e.g. employee grievances are “Not to be used to harass or otherwise
impede the efficient operations of government”. You have the right
to request a compliance ruling from the EDR Director to overturn the
closing of this grievance. Your ruling request must be made within 5
workdays of receiving this notification. *’

The Grievant requested a Compliance Ruling from the Director of EDR regarding this
matter. On August 20, 2009, the Director of EDR issued her Compliance Ruling of Director. In
her ruling, the Director stated in part as follows:

The agency appears to argue that the high number of the grievant’s
past unsuccessful grievances and complaints, which alleged similar

16 Agency Exhibit 1, Tab 1, Pages 5 and 6

7 Agency Exhibit 1, Tab 1, Page 7
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charges, indicates that his May 27, 2009 grievance is for no purpose

other than to harass or impede the operations of government. While

the number of grievances in which this grievant has been involved is
comparatively high, it cannot be said that the number and/or timing of
these grievances is so excessive that the May 27, 2009 grievance should
be closed. Indeed, it appears that the last grievance the grievant submitted
was in 2007. Conversely, in EDR Ruling No. 99-138, the grievant who
was found to be harassing and/or impeding the operations of government
had filed 24 grievances in a span of about two years, many of which were
submitted within days of each other.

As to the alleged frivolous nature of the May 27, 2009 grievance, it is
understandable that the agency would consider the grievant’s complaints
of discrimination and retaliation to be spurious at this point. The grievant
has apparently never succeeded on such claims, even though he has raised
them multiple times and in multiple venues. Nevertheless, the May 27,
2009 grievance does not simply raise these claims, but also raises issues

of misapplication of policy. Further, we cannot conclude at this early stage
that there are no new facts related to the challenged selection that could
support the grievant’s claims of discrimination or retaliation.

For the above reasons, this Department cannot conclude from the
surrounding facts and circumstances that the grievant is using the
grievance procedure to harass or otherwise impede the efficient
operations of the agency. There is insufficient evidence to establish

that the grievant’s intent was to harass or impede rather than to challenge
a management action on the basis of alleged discrimination, retaliation,
and misapplication of policy. *®

Pursuant to her ruling, the Director of EDR found that the grievance was compliant with
Section 2.4 of the Grievance Procedure Manual (“GPM”) and that it must be permitted to
proceed.

Subsequently, the Grievant requested an opinion from the Director of EDR as to whether
or not his grievance number 9235 qualified for a hearing. On November 4, 2009, the Director
issued her Qualification Ruling of Director ordering that the Grievant did qualify for a hearing. *°
In her Finding, the Director stated in part as follows:

According to documentation provided by the agency, the grievant did
not make the second round of interviews due to his performance in
the interview. For instance, the agency’s documentation notes 1) the
grievant’s answers were not concise, 2) he did not provide sufficient
detail of how his knowledge and abilities would allow him to meet the
job requirements, 3) his answer on the question about controls for

'8 Grievant Exhibit 1, Tab I, Pages 52 and 53

19 Grievant Exhibit 2, Tab B, Pages 13 through 15
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credit card programs did not include a discussion of certain specific
controls, 4) his answer to a question about the development of a specific
policy or procedure did not include a discussion of the various steps in
having a new policy developed and approved, and 5) his answer to a
question about resolution of “time-sensitive” problems did not address
how he resolved the issues and his example was a “routine” task...

...The agency found that the grievant had failed to describe certain
specific controls of a credit card program in response to a particular
question during the interview. While this appears to be supported by

the panel’s interview notes, reference to the same interview notes finds
that some of these specific controls may not have been mentioned by the
successful candidate either. The agency also felt that the grievant failed to
articulate the processes for getting a new policy or procedure approved
and did not satisfactorily describe resolution of a “time-sensitive” matter.
Again, the interview notes do not appear to reflect that the other two
successful candidates articulated all the processes for developing a new
policy or procedure. Further, the grievant’s and a successful candidate’s
answers regarding the “time-sensitive” question do not appear to have
identified significantly different issues, as reflected in the interview notes. °

The Hearing Officer has carefully reviewed all of the questions and all of the rather
cryptic notation made by the interviewers. During the hearing, the advocates for the Grievant
questioned various witnesses about question fifteen (15) of the interview questions. That
question was as follows:

What was the most complex financial problem that you had to resolve?
What was the problem and how did you fix it? (Emphasis added)

The panel member who testified before the Hearing Officer indicated in her notes that the
first finalist identified the “most complex financial problem” that she had dealt with was the
purchase of new personal computers. %! It appears that there was a computer problem and she
called the Information Technology Department to get it fixed. The second finalist seems to have
indicated that the “most complex financial problem” that she had dealt with was an erroneous
due date for a monthly payment to Anthem. It appears that she got another Supervisor to review
the batch before releasing. 2 By way of contrast, the Grievant set forth a scenario where he
dealt with an entirely separate Agency and convinced that Agency and his superiors that his
Agency had made a substantial overpayment in taxes and he was able to finally recover that
overpayment. Further, in the following year, he had to once again convince both his Agency
Head and the second Agency that the same mistake had been made for a second time. In the
course of dealing with this “complex financial problem,” he saved his Agency several hundred
thousand dollars. The Hearing Officer would note that the two (2) finalists seem to have totally

2% Grievant Exhibit 2, Tab B, Pages 13 and 14
?! Grievant Exhibit 2, Tab W, Page 225

°2 Grievant Exhibit 2, Tab W, Page 263
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mis-answered question 15, unless the Agency is of a mind that a “complex financial problem”
amounts to buying a new computer or changing the date that a payment is made.

This same witness testified that she was “blown away” by the interview that was given by
Finalist A. She quite candidly testified that she penalized the Grievant for his answer to
Question 15 because such an event had simply never occurred at her Agency and she did not
understand the complexity of what he had to go through to recover these inappropriately spent
funds. She also answered a question stating, “that simply would not be an issue in my agency.”
She further testified that she did not have a college degree and that this job could be performed
without a college degree. She testified that the panel did not have to ask the other candidates to
repeat their answers, indicating that she and the other panel members had difficulty in
understanding the Grievant. This witness was extraordinarily forthright in her answers and the
Hearing Officer found her testimony to be extremely credible.

After reviewing the documentary evidence and listening to the witnesses’ oral testimony,
the Hearing Officer can find no substantial support for the Agency’s justification that the
Grievant was not at least as qualified as the two (2) finalists who were selected. However, the
Hearing Officer can find no substantial support for the Grievant’s position that he was at least as
qualified as the two (2) finalists. The Hearing Officer finds that the answers given to the fifteen
(15) questions that were presented to the two (2) finalists and the Grievant, were all uniformly
mediocre based on the Hearing Officer’s perspective. Accordingly, the Hearing Officer must
give great deference to the findings of the panelists who actually took part in the interviews.

According to Virginia Code Section 2.2-2901(A), “...all appointments and promotions to
and tenure in positions in the service of the Commonwealth shall be based upon merit and
fitness, to be ascertained, as far as possible, by the competitive rating of qualifications by the
respective appointing authority.” The Department of Human Resource Management (“DHRM”)
at Policy 2.05 prohibits employment discrimination on the basis of “race, sex, color, national
origin, religion, sexual orientation, age, veteran status, political affiliation, or against otherwise
qualified persons with disabilities.” Pursuant to Policy 2.10, once applications for employment
are submitted, the Agency screens these applications and advances to an interview those
applicants possessing at least these minimum qualifications for the position. A group of two (2)
or more individuals may interview job applicants for selection or for referral to the hiring
authority for selection. A set of interview questions must be developed and asked of each
applicant. Interviewers must document applicants’ responses to questions to assist with their
evaluation of each candidates’ qualification(s). Selection is the result of the hiring process that
identifies the applicant best suited for a specific position.

As the Hearing Officer found in Case #8469, the Agency did not violate DHRM Policy
2.10. The panel made its decision based on each applicant’s written application and also on each
applicant’s performance during the interview. The panel gave considerable weight to how well
each applicant performed during the interview. DHRM Policy 2.10 does not prohibit this type of
weighting. While it is arguable that the Grievant was a stronger candidate based on his written
application, it was this panel’s belief that he did not perform nearly as well in his oral
presentation. DHRM Policy 2.10 does not mandate that an Agency hire the most qualified

2% Decision of Hearing Officer, Case #8469, Issued March 19, 2007, Page 8
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candidate for any position. Rather, it requires that an Agency hire the candidate who is best
suited for a specific position.

The Grievant argues that his education more closely met the requirements in the job
posting and the EWP. The Grievant fails to recognize that both the job posting and the EWP
speak to educational qualifications and/or work and experiential qualifications. One can be a
substitute for the other. Clearly, the panel found that the two (2) finalists’ combination of
education and work or experiential qualifications exceeded those of the Grievant. The Hearing
Officer can find no misapplication of policy towards the Grievant regarding this grievance.

Regarding this particular grievance, the Grievant also alleged misapplication of policy,
discrimination and retaliation. The Director of EDR has determined as follows:

For a claim of retaliation to qualify for a hearing, there must be

evidence raising a sufficient question as to whether (1) the employee

engaged in a protected activity; (2) the employee suffered a materially
adverse action; and (3) a casual link exists between the materially

adverse action and the protected activity; in other words, whether

management took a materially adverse action because the employee

had engaged in the protected activity. If the agency presents a

nonretaliatory business reason for the adverse action, the grievance

does not qualify for a hearing, unless the employee presents sufficient

evidence that the agency’s stated reason was a mere pretext or excuse

for retaliation. Evidence establishing a casual connection and inferences

drawn therefrom may be considered on the issue of whether the

agency’s explanation was pretextual. 2

There is no question that the Grievant has engaged in significant and numerous protected
activities. Likewise, there is no question that he has experienced a materially adverse action in
that he was not selected for this supervisory position. One (1) of the members of the interview
panel worked at the Agency where the Grievant was employed and was certainly aware of the
Grievant’s long history of protected activities. One (1) of the witnesses that testified was a
Division Director and his testimony was that, “There is probably no Human Resources Office in
the Commonwealth that does not know the name of the Grievant.” As stated earlier in this
Decision, the Deputy for Administration and Finance, at the Third Step Grievance Response,
dismissed this grievance in part because of the numerous grievances, EEOC complaints and EEO
complaints that the Grievant had filed. This person complained about harassment to the Agency
and cost to the Agency when defending these matters.

While it is obvious that the Grievant has engaged in significant protected activity over a
number of years regarding this Agency, the Grievant provided no evidence that he was denied
this position because of such protected activities. The Grievant is essentially assuming that he
was turned down because of his protected activity and yet he offered no concrete evidence to
support that assumption. While one (1) of the panel members most likely was aware of this
activity, the other two (2) did not work for this Agency and there simply is no evidence that any
of the panel members based their decision in whole or in part on the prior protected activity

2% Grievant Exhibit 2, Tab B, Page 14
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filings made by the Grievant. It appears to the Hearing Officer, based on the documentary
evidence and the oral testimony before him, that the more likely reason for the Grievant being
denied this position was his failure to impress the panelists in the interview. Said another way,
the Grievant did not receive the position because he was not the best suited for the position. In
this matter, the Grievant has not established a causal link between his protected activity and the
material adverse action.

The Grievant argued that he was discriminated against because of his age.

Age discrimination can be established by proof of disparate treatment.
When an employee who is 40 years or older alleges disparate treatment,
liability depends on whether the Agency’s action was motivated by the
employee’s age. Since there is seldom eyewitness testimony as to an
employer’s mental processes, age discrimination can also be established
through circumstantial evidence using an analysis of the employee’s
prima facie case and shifting burdens of production.

To establish a prima facie case of age discrimination, an employee
must show that: (1) the employee is at least 40 years old, (2) was
otherwise qualified for the position, (3) was rejected despite

being qualified for the position, and (4) was rejected in favor of

a substantially younger candidate on the basis of age. Grievant
has established his prima facie case. He was over 40 years old.
He was otherwise qualified for the position. He was rejected for
the position in favor of a candidate approximately 30 years
younger.

If an employee can establish a prima facie case, the burden of
producing evidence shifts to the employer. This means that the
employer must produce evidence that the employee was rejected,

or someone else was preferred, for a legitimate, nondiscriminatory
reason. This burden is one of production, not persuasion. Credibility
does not factor into the analysis at this stage.

The Agency has met its burden of production. The Agency selected
Finalists A and B because in the judgment of panel members, they
were the best suited candidates for the position.

If the employer meets its burden of production, the employee has the
opportunity to prove by a preponderance of the evidence that the
reasons offered by the employer were not the employer’s true reason,
but were a pretext for discrimination. In other words, the employee
may attempt to establish that the employer’s proffered explanation is
unworthy of credence. In appropriate circumstances, the Hearing
Officer can reasonably infer from the falsity of the employer’s
explanation that the employer is trying to cover up a discriminatory
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purpose. %

The Grievant complains that the Agency hired someone younger that him. Inasmuch as
the Grievant is seventy (70) years old, it is likely that someone will be hired who is younger than
he is. The question is whether or not he was discriminated against because of his age. The
Hearing Officer has neither read nor heard any evidence whatsoever that the panel was
influenced by the Grievant’s age. Not only has the Grievant not established by a preponderance
of the evidence that the reasons offered for the Agency’s selection of Finalists A and B were not
the true reasons for such selections, the Grievant has offered the Hearing Officer no evidence
that age was an issue

As set forth in Case # 8469, an employee can establish discrimination by presenting
evidence of disparate treatment or disparate impact. Grievant may establish discrimination based
on color or national origin by presenting evidence that: (1) he is a member of a protected class;
(2) he is qualified for the position; (3) in spite of his qualifications he was rejected; and (4) he
was rejected in favor of someone not of his color or national origin. If the Agency presents
credible evidence of a nondiscriminatory reason for its actions, then Grievant has not established
he was discriminated against because of his color or national origin, unless there is sufficient
evidence that the Agency’s stated reason is merely a pretext or excuse for improper
discrimination. %

In reviewing the totality of all of the documentary evidence issued and in listening to all
of the witnesses, the Hearing Officer finds no evidence whatsoever that race discrimination
played any part in the Grievant’s failure to be named as a finalist or to be brought back for a
second interview. The Agency presented credible evidence of a non-discriminatory reason for its
failure to select the Grievant. A panel witness testified that the panel felt that the Grievant was
not the first or the second best qualified person for the job. The Hearing Officer can find no
evidence that would require him to substitute a different opinion for that of the panel’s.

On December 31, 2009, the Grievant was laid off from the Agency. On October 5, 2009,
the Grievant initiated a grievance challenging his prospective layoff of December 31, 2009. The
Grievant alleges that the Agency misapplied Policy #1.30, that they discriminated against him on
the basis of national origin and age, and they retaliated against him because of the filing of
EEOC complaints, court cases and grievances. The Grievant filed with EDR a Request to
Qualify this grievance for hearing. This grievance is case #9285. On February 5, 2010, the
Director of EDR issued her Ruling qualifying this matter for a hearing.

During the summer of 2009, the Governor’s Office directed that all State Agencies
prepare budgets that anticipated a five, ten or fifteen percent cut in funding. In prior years, when

2> Decision of Hearing Officer, Case #8469, Issued March 19, 2007, Page 11

%8 Decision of Hearing Officer, Case #8469, Issued March 19, 2007, Page 8
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this Agency had dealt with potential funding cuts, it had eliminated vacant positions. The
Director of Human Resources for the Division of Administration testified as a witness for the
Agency. Regarding this potential reduction in funds, he testified that the Department of Planning
and Budget, “...wanted blood in the street; you must actually fire people...” Several witnesses for
the Agency testified that they had informal discussions with the Grievant regarding whether he
would be interested in retiring at this time. Because of existing state policies, he and the other
potential retirees would be offered an enhanced retirement which would increase their annual
retirement payments. It appears from the testimony of all of the witnesses, that the Agency was
attempting to meet its required fund reductions by securing the retirements of those people who
were in the position to retire and who desired to retire.

Early in this process, the Grievant’s name was put forward as someone who would be
willing to consider retirement. After his name was put forward, the concept of his retirement
took on a life of its own. The former Director of this Agency was requested as a witness by the
Grievant, but he declined to testify. Agency witnesses defined him as a micro-manager and it
appears that early in this process, according to Agency witnesses, he had determined that the
Grievant would be a candidate for layoff and/or retirement.

The policy the Grievant alleges that the Agency violated is Policy 1.30-Layoff. 2 The
particular sections which the Grievant challenges are found under the heading Agency Decisions
Prior to Implementing Layoffs and they are as follows:

Each agency determines the factors that will guide the layoff process
according to the criteria below. Each agency is responsible to identify
employees for layoff in a manner consistent with their business needs
and the provisions of this policy.

Before implementing a layoff, agencies must:

-determine whether the entire agency or only certain designated work
unit(s) are to be affected;

-designate business functions to be eliminated or reassigned;
-designate work unit(s) to be affected as appropriate;

-review all vacant positions to identify valid vacancies that can be used
as placement options during layoff; and

-determine if they will offer the option that allows other employee(s)
in the same work unit, Role, and performing substantially the same
duties to request to be considered for layoff if no placement options
are available for employee(s) initially identified for layoff.

Valid vacancies can be filled after the agency has determined that no
employees to be affected by layoff are eligible for or interested in the
positions.

2T Agency Exhibit 1, Tab 9, Pages 1 through 12
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After identifying the work that is no longer needed or that must be
reassigned, agencies must select employees for layoff within the same
work unit, geographic area, and Role, who are performing substantially
the same work, according to the following layoff sequence:

-wage employee(s) performing the same work (wage employees are not
covered by the provisions of this policy or Policy 1.57, Severance Benefits);

-the least senior through the most senior part-time restricted employee; and
then

-the least senior through the most senior part-time classified employee;
and then

-the least senior through the most senior full-time restricted employee
(if the position is anticipated to be funded for longer than 12 months);
and then

-the least senior through the most senior full time classified employee.
(Emphasis added) %

The word “Role” is defined in this Policy as follows:

A Role describes a broad group of positions in a Career Group assigned
to a specific Pay Band that are assigned different levels of work at
various skill or knowledge levels. ?

The Agency had determined that the Grievant was in a Career Group of one. The
Grievant’s immediate supervisor testified in this matter. She did not recommend that the
Grievant be laid off. She testified that she was already working sixty (60) hours per week, that
her Agency was understaffed, and that she had no time to pick up his job functions. She further
testified that the Agency laid off employees who had said they wanted to be laid off or retire.

Another witness was the Division Director and his testimony was that he did not
recommend that the Grievant be laid off.

The Grievant was laid off on December 31, 2009. On February 1, 2010, the Grievant was
returned to his position and he is currently working approximately thirty (30) hours per week at
the same hourly pay. He is also receiving his enhanced retirement. Agency witnesses testified
that he was returned to his position because there was no one else at the Agency who could
perform his tasks.

Considering the requirements for age, race, or national origin, discrimination is set forth
earlier in this Decision, the Hearing Officer can find no evidence that the Grievant was laid off

8 Agency Exhibit 1, Tab 9, Page 3

2 Agency Exhibit 1, Tab 9, Page 2
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because of his age, race or national origin. Regarding the layoff, the Hearing Officer finds no
evidence that this layoff took place because of his prior use of the Grievance Procedure, EEOC
filings, EEO filings, court cases or FOIA filings. The question before the Hearing Officer is
whether or not state policy was misapplied. In construing the state policy, considering the
documentary evidence and the oral testimony, the Hearing Officer finds that the Grievant has not
bourne his burden of proof to establish that state policy was misapplied in this matter. The
Hearing Officer heard from several witnesses, including the Grievant, who spoke of informal
conversations that took place at various locations in the Agency regarding the pending reduction
in Agency funds and the need to either terminate employees or to have employees accept a layoff
with enhanced retirement benefits. The Hearing Officer finds that it is entirely credible that the
Grievant entered into conversations with fellow employees and with members of the
management of this Agency that he would certainly consider the enhanced retirement package
that was going to be offered in order to reduce head count at this Agency without the need to fire
employees. The Hearing Officer can find no misapplication of policy for the Agency to take that
into consideration when creating a list of people to lay off in this matter. Once that decision was
made and announced, the burden is on the Grievant to establish that his name was on that list by
way of a misapplication of state policy or by way of the Agency retaliating against him or by
way of the Agency discriminating against him because of his age, race or national origin. The
Hearing Officer finds no credible evidence from the Grievant that any of those took place.

DECISION
For reasons stated herein, the Hearing Officer finds that the Grievant has not bourne his

burden of proof regarding Case #9235 nor has he bourne his burden of proof regarding Case
#9285.

APPEAL RIGHTS

You may file an administrative review request within 15 calendar days from the date the
decision was issued, if any of the following apply:

1. If you have new evidence that could not have been discovered before the hearing, or if
you believe the decision contains an incorrect legal conclusion, you may request the Hearing
Officer either to reopen the hearing or to reconsider the decision.

2. If you believe the hearing decision is inconsistent with state policy or Agency policy,
you may request the Director of the Department of Human Resource Management to review the
decision. You must state the specific policy and explain why you believe the decision is
inconsistent with that policy. Please address your request to:

Director

Department of Human Resource Management
101 North 14™ Street, 12" Floor

Richmond, VA 23219

3. If you believe that the hearing decision does not comply with the grievance procedure,
you may request the Director of EDR to review the decision. You must state the specific portion
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of the grievance procedure with which you believe the decision does not comply. Please address
your request to:

Director

Department of Employment Dispute Resolution
600 East Main Street, Suite 301

Richmond, VA 23219

You may request more than one type of review. Your request must be in writing and must
be received by the reviewer within 15 calendar days of the date the decision was issued. You
must give a copy of your appeal to the other party and to the EDR Director. The Hearing
Officer’s decision becomes final when the 15-calendar day period has expired, or when
administrative requests for a review have been decided.

You may request a judicial review if you believe the decision is contradictory to law.*
You must file a notice of appeal with the clerk of the circuit court in the jurisdiction in which the
grievance arose within 30 days of the date when the decision becomes final.*!

[See Sections 7.1 through 7.3 of the Grievance Procedure Manual for a more detailed
explanation or call EDR’s toll-free Advice Line at 888-232-3842 to learn more about appeal
rights from an EDR Consultant]

William S. Davidson
Hearing Officer

%0 An appeal to circuit court may be made only on the basis that the decision was
contradictory to law, and must identify the specific constitutional provision, statute, regulation or
judicial decision that the hearing decision purportedly contradicts. Virginia Department of State

Police v. Barton, 39 Va. App. 439, 573 S.E.2d 319 (2002).

31 Agencies must request and receive prior approval from the Director of EDR before

filing a notice of appeal.
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COMMONWEALTH OF VIRGINIA
DEPARTMENT OF EMPLOYMENT DISPUTE RESOLUTION
DIVISION OF HEARINGS

DECISION OF HEARING OFFICER
Inre:

Case Nos: 9235 and 9285

Hearing Date: March 25, 2010
Decision Issued: April 8, 2010
Reconsideration Request Received: April 22, 2010
Response to Reconsideration: May 5, 2010

APPLICABLE LAW

A Hearing Officer’s original decision is subject to administrative review. A request for
review must be made in writing, and received by the administrative reviewer, within 15 calendar
days of the date of the original hearing decision. A request to reconsider a decision is made to
the Hearing Officer. A copy of all requests must be provided to the other party and to the EDR
Director. This request must state the basis for such request; generally, newly discovered
evidence or evidence of incorrect legal conclusions is the basis for such a request. *

OPINION

The Grievant seeks reconsideration of the Hearing Officer's Decision based on the
following:

1. The Decision contains incorrect legal conclusions.

Normally, as set forth in Section 7.2(a)(1) of the Grievance Procedure Manual, a request
for reconsideration deals with newly discovered evidence or evidence of incorrect legal
conclusions. In this matter, the Grievant offers no new evidence or allegation(s) of new
evidence. The Grievant simply requests that the Hearing Officer reconsider the facts that were
presented at the hearing and reach a different conclusion upon his reconsideration. In the
Grievant's request for reconsideration, he sets forth a list of facts that were uncovered in the
hearing that were either not indicated in the Decision or misrepresented.

Regarding case number 9235, the Grievant sets forth approximately 2 % pages of what
amounts to witness statements and/or documentary evidence that the Grievant thinks should have
been interpreted differently than the Hearing Officer interpreted them. ** Regarding case number

%2 §7.2 Department of Employment Dispute Resolution (EDR) Grievance Procedure
Manual, effective August 30, 2004.
%3 Grievant’s Reconsideration Request dated March 22, 2010, Pages 2 through 4
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9285, the Grievant sets forth approximately 2 2 additional pages of issues where he simply
alleges that the Hearing Officer should re-interpret the oral and written testimony that was
presented to the Hearing Officer. ** The Hearing Officer considered all of these issues in
reaching his Decision and finds no reason given in the Grievant’s Request for Reconsideration to
reconsider the Decision made.

The Grievant alleges that the Hearing Officer exceeded his authority by not complying
with VA Code Section 2.2-2901(A). That code section states as follows:

In accordance with the provisions of this chapter all appointments and
promotions to and tenure in positions in the service of the Commonwealth
shall be based upon merit and fitness, to be ascertained, as far as possible,
by the competitive rating of qualifications by the respective appointing
authorities.

DHRM Policy 2.10 is the generic policy regarding hiring for any position with the
Commonwealth. Both of these sections were considered by the Hearing Officer in reaching his
Decision and the Hearing Officer found that the Agency complied with both.

The Grievant argues that the Hearing Officer ignored Policy 1.30. To the contrary, the
Hearing Officer clearly considered that Policy at pages 14 through 16 of his Decision. The
Hearing Officer finds that none of the reasons given by the Grievant in his Request for
Reconsideration rise to the level that would require the Hearing Officer to change his original
Decision. The Grievant simply chooses to argue that the facts presented in this matter should
have been interpreted differently by the Hearing Officer and that the appropriate Code sections
and DHRM sections should have been applied differently by the Hearing Officer. The Hearing
Officer can find no reason to interpret the facts differently or to apply the Code and/or Policy
regulations differently.

DECISION

The Hearing Officer finds that none of the reasons given for reconsideration by the
Grievant rise to a level that would require him to change his original Decision. The Hearing
Officer has carefully considered the Grievant's arguments and has concluded that there is no
basis to change the Decision issued on April 8, 2010.

APPEAL RIGHTS

A Hearing Officer’s original decision becomes a final hearing decision, with no further
possibility of an administrative review, when:

1. The 15 calendar day period for filing requests for administrative review has expired
and neither party has filed such a request; or,

2. All timely requests for administrative review have been decided and, if ordered by
EDR or DHRM, the Hearing Officer has issued a revised decision.

% Grievant’s Reconsideration Request dated March 22, 2010, Pages 4 through 7
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Judicial Review of Final Hearing Decision

Within thirty days of a final decision, a party may appeal on the grounds that the
determination is contradictory to law by filing a notice of appeal with the clerk of the circuit
court in the jurisdiction in which the grievance arose. *°

William S. Davidson
Hearing Officer

% An appeal to circuit court may be made only on the basis that the decision was
contradictory to law, and must identify the specific constitutional provision, statute, regulation or
judicial decision that the hearing decision purportedly contradicts. Virginia Department of State
Police v. Barton, 39 Va. App. 439, 573 S.E. 2d 319 (2002).
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COMMONWEALTH OF VIRGINIA
DEPARTMENT OF EMPLOYMENT DISPUTE RESOLUTION
DIVISION OF HEARINGS

DECISION OF HEARING OFFICER
Inre:
Case No: 9285

Hearing Date: March 25, 2010
Decision Issued: April 8, 2010
Reconsideration Request Received: April 22, 2010
Response to Reconsideration: May 5, 2010

EDR Request Received: September 7, 2010
Response to EDR Request: October 6, 2010

APPLICABLE LAW

A Hearing Officer’s original decision is subject to administrative review by both the
Department of Human Resource Management (DHRM) and the Department of Employee
Dispute Resolution (EDR). The Grievant requested of EDR a review of the Hearing Officer’s
response to the Grievant’s Reconsideration Request. On September 3, 2010, EDR produced an
Administrative Review of Director and, in that Opinion, EDR found as follows:

...Here, the hearing decision, while quoting specific provisions of the
Applicable Layoff Policy 1.30, does not contain the grounds in the
record for the hearing officer’s apparent determination that the grievant
failed to prove that those provisions were misapplied.

More importantly, the substitution provision of Policy 1.30 seems to
address employees who “request” to be considered as substitutes, not
those who speculate as to whether they may be interested in enhanced
retirement benefits. The hearing officer has not explained how he reached
his conclusion that policy allows an agency to use informal discussions to
determine who shall be laid off or what evidence or other grounds supports
this conclusion. Accordingly, this decision is remanded for further
clarification as to the grounds for this finding... *

In his original Decision, the Hearing Officer stated in part as follows:

...The Hearing Officer heard from several witnesses, including the
Grievant, who spoke of informal conversations that took place at various
locations in the Agency regarding the pending reduction in Agency funds
and the need to either terminate employees or to have employees accept

% Administrative Review of Director, #2010-2619, Dated September 3, 2010, Pages 18-
19
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a layoff with enhanced retirement benefits. The Hearing Officer finds
that it is entirely credible that the Grievant entered into conversations with
fellow employees and with members of the management of this Agency
that he would certainly consider the enhanced retirement package that was
going to be offered in order to reduce head count... *’

In reviewing his notes regarding this matter pursuant to this Request by EDR, the
Hearing Officer finds that the Grievant, in his direct testimony, stated that the Human Resource
Director of the Division of Administration, “gave me a choice of layoff package or retirement
package.”

When he was cross-examined, the Grievant stated that he, “refused the enhanced
retirement package.” A witness called by the Grievant, the Operations Director of the Division
of State Parks, stated that, * this layoff was based on people who said that they wanted to be laid
off or retire.” She was indicating that the Grievant had stated or indicated that he wanted to be
laid off or retire.

The Human Resource Director for the Division of Administration was called as a witness
for the Agency. He directly stated that the Grievant told him that, “ the enhanced retirement
package looked good to [the Grievant].” Upon cross-examination, this same witness stated that
the Grievant told him that, “an enhanced buyout with a subsequent wage job would be good for
[the Grievant].”

From the totality of the oral and written testimony presented to the Hearing Officer in this
matter, it was clear that the Grievant had numerous discussions, both formal and informal,
regarding enhanced retirement. It was also clear to the Hearing Officer that this Grievant
signaled to management that he would accept the enhanced retirement package, particularly if it
was followed up with a wage position. Of course, as it turns out, that is exactly what happened
in this matter. The Grievant accepted the enhanced retirement package and a subsequent wage
position.

When one considers that, in this matter, the Grievant had the burden of proof, the Hearing
Officer does not find a violation of any State policy where the Hearing Officer has determined
that the Grievant signaled to management that he wished to accept the enhanced retirement that
was being offered. It is highly illogical to assume that the Grievant can signal his acceptance of
a package, indeed accept the package, and then grieve the package.

Accordingly, the Hearing Officer finds no reason to change his Decision as originally
rendered on April 8, 2010.

%" Hearing Officer Decision, Case #9235 and 9285, Dated April 8, 2010, Page 17
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APPEAL RIGHTS

You may request a judicial review if you believe the decision is contradictory to law.*
You must file a notice of appeal with the clerk of the circuit court in the jurisdiction in which the
grievance arose within 30 days of the date when the decision becomes final.*°

[See Sections 7.1 through 7.3 of the Grievance Procedure Manual for a more detailed
explanation or call EDR’s toll-free Advice Line at 888-232-3842 to learn more about appeal
rights from an EDR Consultant]

William S. Davidson
Hearing Officer

%8An appeal to circuit court may be made only on the basis that the decision was
contradictory to law, and must identify the specific constitutional provision, statute, regulation or
judicial decision that the hearing decision purportedly contradicts. Virginia Department of State
Police v. Barton, 39 Va. App. 439, 573 S.E.2d 319 (2002).

%9 Agencies must request and receive prior approval from the Director of EDR before
filing a notice of appeal.
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POLICY RULING OF THE DEPARTMENT OF
HUMAN RESOURCE MANAGEMENT

In the Matter of the
Department of Conservation and Recreation

October 18, 2010

The grievant has requested an administrative review of the hearing officer’s decision in Case No.
9235/9285. The grievant is challenging the decision because he believes the hearing decision is
inconsistent with Department of Human Resource Policy No. 2.10, Hiring, and with Department of
Human Resource Policy No. 1.30, Layoff. For the reasons stated below, we will not interfere with the
application of this decision with respect to Case No. 9235. However, we are remanding the decision to
the hearing officer with respect to Case No. 9285. The agency head of the Department of Human
Resource Management (DHRM), Ms. Sara R. Wilson, has asked that | conduct this administrative
review.

FACTS

After reviewing the evidence presented and observing the demeanor of each witness, the Hearing
Officer made, in part, the following observations in his Findings of Fact:

The Department of Conservation and Recreation (“DCR™) has employed the Grievant
since 1985. The Grievant is of East Indian origin and he is approximately seventy (70)
years old. The Grievant has extensive education, including a Bachelor of Law, a Master’s
in Economics, a Master’s in Business Administration and he is a Certified General
Accountant. The Grievant has held many positions with DCR during his tenure. From
1985 through 1994, the Grievant administered and monitored DCR’s Grants Program and
Receivables, and as such, managed approximately eight (8) people. For the last several
years, he has managed no more than one (1) person.

On or about February 2009, DCR posted an opening for Position #00010. This position
was for an Accounts Payable Supervisor. The requirements for this position were
identified in an Employee Work Profile (“EWP”). The EWP indicated that this position
would supervise two (2) or more classified employees. Under Organizational Objective,
it stated that the position would supervise a team-oriented group of individuals within the
Division of Finance to accurately process and audit payable documents, maintaining
appropriate documentation to ensure that all transactions are processed in accordance
with agency, state and federal requirements. In describing the skills required for this
position, the EWP at paragraph 17 stated as follows:

Comprehensive knowledge of GAAP, along with considerable knowledge &
understanding of fiscal operations for a large structured, complex organization; have
considerable skill in the use of computer-based financial and office software applications;
in addition to effective oral & written communication, customer service, negotiation,
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training, problem solving & research skills. Ability to work independently & make
logical decisions; possess the ability to interpret/apply fiscal procedures; gather &
analyze data for reports; meet multiple deadlines & work effectively with agency
management; employees, central agency staff & external contacts. Progressively
responsible leadership roles in preparation of supervising an accounts payable staff
performing a variety of operational duties. Supervisory skills include communicating
expectations, providing constructive feedback, effectively handling personnel matters,
training/coaching & performance management. The demonstrated ability to understand &
develop internal control systems in a financial processing environment & to devise
appropriate modifications to a control system in a changing environment. (Emphasis
added)

Regarding education and experience, the EWP stated in part as follows:

Graduation from an accredited college or university with a degree in an accounting or
business related discipline or equivalent training & experience; current or recent proven
supervisory experience in an accounting environment; state experience & experience in
the use of CARS, IDSS, and MS Office. Significant experience in accounting operations;
policy/procedure development; supervising in a complex processing environment, and
use of automated financial systems. Demonstrated understanding of supervisory
principles may substitute for supervisory experience. (Emphasis added)

Under Core Responsibilities for this position, the EWP indicated that seventy percent
(70%) of the Core Responsibility of this position would be supervisory. DCR created a
one (1) page document, “Employment Opportunity” regarding this position and in that
document listed the qualifications required. They were stated to be as follows:

The ideal candidate will have comprehensive knowledge of GAAP, along
with considerable knowledge & understanding of fiscal operations for a
large structured, complex organization; have considerable skill in the use
of computer-based financial & office software applications; in addition to
effective oral & written communication, customer service, negotiation,
training, problem solving & research skills. The successful candidate
should also be able to work independently & make logical decisions;
possess the ability to interpret/apply fiscal procedures; gather and
analyze data for reports; meet multiple deadlines & work effectively with
agency management; employees, central agency staff & external
contacts. The ideal candidate should have progressively responsible
leadership roles in preparation of supervising an accounts payable staff
performing a variety of operational duties. Supervisory skills include
communicating  expectations, providing  constructive  feedback,
effectively handling personnel matters, training/coaching & performance
management. The demonstrated ability to understand & develop internal
control systems in a financial processing environment & to devise
appropriate modifications to a control system in a changing environment
is also important. Strongly prefer: Graduation from an accredited college
or university with a degree in accounting or business related discipline or
equivalent training & experience; current or recent proven supervisory
experience in an accounting environment; state experience & experience
in the use of CARS, IDSS and MS Office. (Emphasis added)

Prior to the actual interviews for this new position, Ms. A, a Human Resources Generalist
met with the panel members who would be conducting the interview. The panel consisted
of an account manager who worked with this Agency and two (2) other state employees
who did not work for this Agency. Prior to the commencement of the questions, Ms. A
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reviewed all of the questions with the panel and spent approximately thirty (30) minutes
with them to assist them in the interview process. She did not take part in the interview.

There were fifteen (15) questions that were presented to each of five (5) candidates. Each
of the panelists recorded their thoughts on the question sets for each of the interviewees.
There were five (5) candidates; four (4) were female and one (1) was male; two (2) were
African-American, two (2) were Caucasian, and one (1) was Asian; four (4) were over
the age of forty (40) and one (1) was thirty-nine (39) years old. The two (2) finalists were
a Caucasian female over the age of forty (40) and a black female who was thirty-nine
(39) years old. The job was going to be offered to the Caucasian female, but because she
indicated that she would not take the job because of other employment, the job was
offered to the other finalist candidate and it was accepted.

After the interviews, the three (3) panelists produced a summary statement for each of the
two (2) finalists and the Grievant. The statement for the Grievant stated as follows:

Candidate has a long recognizable (over thirty years) background of state accounting
experience. The candidate shared his experience in the 1980s and 1990s when he was an
accounts payable supervisor. Due to budget cuts he was laid off from his position as
accounts payable supervisor. However, over the past thirteen years, [Candidate] has not
shown any progressive growth in his accounting functions and does not show evidence to
have any progressive supervisory experience comprising of more than one accountant.
Moreover, his responses to the panel’s questions were not concise. He did not provide
any in-depth details of his knowledge and capabilities to fill the complex and changing
environment regarding the position of accounts payable supervisor. [Candidate’s] answer
regarding accounting controls over the credit card program did not address the
significance of reconciling the Visa statement to cardholder logs, maintaining an internal
spreadsheet for tracking, time sensitivity of processing, or the use of Visa’s merchant
website to maintain proper controls for the credit card program. Candidate referred
several times to developing and writing policy and procedures to maintain controls
regarding accounting processes. However, the candidate’s answer to developing and
writing a specific policy and/or procedure did not show the components associated with
developing a policy and/or procedure. Moreover, candidate did not mention getting
proper authorization to implement a specific policy or procedure. Additionally, the lack
of details regarding what internal controls needed to be addressed in the development of a
policy or procedure was not covered. The candidate did not answer the question
regarding the resolution of “time-sensitive” problems/priorities to the satisfaction of the
panel. His answer was general in nature and did not offer a specific example detailing
how he resolved a time-sensitive problem. Moreover, the candidate’s example was a
normal function that is performed on a routine basis for any accounts payable position.
The panel does not recommend [Candidate] for the position of accounts payable
supervisor.

The corresponding summary statement for Finalist A was as follows:

Candidate has extensive experience working for a state agency in accounts payable. She
is currently employed as an Accounts Payable Supervisor with the Dept. of Alcoholic
Beverage Control. She has hand-on, current experience will [sic] all facets of the
accounts payable process to include the complete processing cycle from start to finish,
problem resolution, training of staff, research, and in applying state accounting policies
and procedures. During the interview, she displayed effective verbal communication
skills, as her responses to the interview questions were concise and applicable to the role
of the accounts payable supervisor position. Moreover, candidate shared additional in-
depth knowledge of her abilities to understand the complexities of the position’s duties
by explaining processes involved in some of the accounts payable functions such as
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reconciling the small purchase card monthly. In addition, the candidate currently utilizes
FINES and CARS to download and review the error log. The candidate conveyed an
ability to effectively organize and document procedures as well as an understanding of
the importance of staff training. She supplied supporting examples by expanding on areas
such as the Prompt Pay Act, managing, and training of AP staff. In addition, the
candidate conveyed skills, such as handling staff disciplinary issues and vendor
complaints and how she has effectively resolved issues in a timely and professional
manner. The panel recommends [Finalist A] for the position.

The corresponding summary statement for Finalist B, was as follows:

Candidate has experience working for a state agency in accounts payable and is currently
employed as an Accounts Payable Supervisor with the Dept. of Corrections. She has
current and prior supervisory experience and has sufficient knowledge regarding the
accounts payable process to include reviewing invoices, resolving processing errors, and
in applying state accounting policies and procedures. During the interview, she displayed
professional verbal communication skills. Her response to the interview questions were
concise and relevant to the role of the accounts payable supervisor. However, the
candidate did not expand on any of the questions that would have provided a more in-
depth knowledge of her capabilities to handle the day-to-day responsibilities of the
position although the basic information was discussed. The candidate was able [to]
describe effective organization skills and a good sense of the importance of the Prompt
Pay Act. She provided good reasoning on the importance of customer service. She
currently supervises four Fiscal Technicians and conveyed a good understanding of
dealing with employee discipline issues, staff training and in handling complex financial
problems. The panel recommends [Finalist B] for the position if the first candidate does
not accept the position. Based on these summary statements, the Grievant was not
recommended for the position for which he interviewed.

During the course of his employment with DCR, the Grievant has filed numerous
grievances and EEOC complaints. One of those grievances was to grieve his non-
selection for the position of Accounts Payable Supervisor.

*kkk

In its third step response to the grievance, the agency attempted to administratively close the
grievance based on the agency’s belief that the grievant was impeding the agency’s operations by filing
numerous complaints and grievances. However, in a compliance ruling by the Director of the Department
of Employment Dispute Resolution, the grievant was found to be in compliance with the grievance
procedure and was allowed to advance his grievance. Shortly thereafter, the Grievant requested an
opinion from the Director of EDR as to whether or not his grievance number 9235 qualified for a hearing.
On November 4, 2009, the Director issued her Qualification Ruling of Director in which she ordered that
the grievance did qualify for a hearing, basically because there was no clear distinction between the
responses to some of the questions the grievant gave and those of one of the finalists.

*kkk

In making his decision regarding Grievance No. 9235, the hearing officer stated the following:

According to Virginia Code Section 2.2-2901(A), “...all appointments and promotions to
and tenure in positions in the service of the Commonwealth shall be based upon merit
and fitness, to be ascertained, as far as possible, by the competitive rating of
qualifications by the respective appointing authority.” The Department of Human
Resource Management (“DHRM™) at Policy 2.05 prohibits employment discrimination
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on the basis of “race, sex, color, national origin, religion, sexual orientation, age, veteran
status, political affiliation, or against otherwise qualified persons with disabilities.”
Pursuant to Policy 2.10, once applications for employment are submitted, the Agency
screens these applications and advances to an interview those applicants possessing at
least these minimum qualifications for the position. A group of two (2) or more
individuals may interview job applicants for selection or for referral to the hiring
authority for selection. A set of interview questions must be developed and asked of each
applicant. Interviewers must document applicants’ responses to questions to assist with
their evaluation of each candidates’ qualification(s). Selection is the result of the hiring
process that identifies the applicant best suited for a specific position. As the Hearing
Officer found in Case #8469, the Agency did not violate DHRM Policy 2.10. The panel
made its decision based on each applicant’s written application and also on each
applicant’s performance during the interview. The panel gave considerable weight to how
well each applicant performed during the interview. DHRM Policy 2.10 does not prohibit
this type of weighting. While it is arguable that the Grievant was a stronger candidate
based on his written application, it was this panel’s belief that he did not perform nearly
as well in his oral presentation. DHRM Policy 2.10 does not mandate that an Agency hire
the most qualified candidate for any position. Rather, it requires that an Agency hire the
candidate who is best suited for a specific position.

The Grievant argues that his education more closely met the requirements in the job
posting and the EWP. The Grievant fails to recognize that both the job posting and the
EWP speak to educational qualifications and/or work and experiential qualifications. One
can be a substitute for the other. Clearly, the panel found that the two (2) finalists’
combination of education and work or experiential qualifications exceeded those of the
Grievant. The Hearing Officer can find no misapplication of policy towards the Grievant
regarding this grievance.

*kkk

The hearing officer continued as follows:

Regarding this particular grievance, the Grievant also alleged misapplication of policy,
discrimination and retaliation. The Director of EDR has determined as follows:

For a claim of retaliation to qualify for a hearing, there must be evidence
raising a sufficient question as to whether (1) the employee engaged in a
protected activity; (2) the employee suffered a materially adverse action;
and (3) a casual link exists between the materially adverse action and the
protected activity; in other words, whether management took a materially
adverse action because the employee had engaged in the protected
activity. If the agency presents a non-retaliatory business reason for the
adverse action, the grievance does not qualify for a hearing, unless the
employee presents sufficient evidence that the agency’s stated reason
was a mere pretext or excuse for retaliation. Evidence establishing a
casual connection and inferences drawn there from may be considered on
the issue of whether the agency’s explanation was pretextual.

In his conclusion regarding retaliation, the hearing officer stated, in relevant part, the following:

[W1hile it is obvious that the Grievant has engaged in significant protected activity over a
number of years regarding this Agency, the Grievant provided no evidence that he was
denied this position because of such protected activities. The Grievant is essentially
assuming that he was turned down because of his protected activity and yet he offered no
concrete evidence to support that assumption. While one (1) of the panel members most
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likely was aware of this activity, the other two (2) did not work for this Agency and there
simply is no evidence that any of the panel members based their decision in whole or in
part on the prior protected activity filings made by the Grievant. It appears to the Hearing
Officer, based on the documentary evidence and the oral testimony before him, that the
more likely reason for the Grievant being denied this position was his failure to impress
the panelists in the interview. Said another way, the Grievant did not receive the position
because he was not the best suited for the position. In this matter, the Grievant has not
established a causal link between his protected activity and the material adverse action.

In his conclusion regarding age discrimination, the hearing officer stated, in relevant part, the
following:

The Grievant argued that he was discriminated against because of his age. Age
discrimination can be established by proof of disparate treatment. When an employee
who is 40 years or older alleges disparate treatment, liability depends on whether the
Agency’s action was motivated by the employee’s age. Since there is seldom eyewitness
testimony as to an employer’s mental processes, age discrimination can also be
established through circumstantial evidence using an analysis of the employee’s prima
facie case and shifting burdens of production. To establish a prima facie case of age
discrimination, an employee must show that: (1) the employee is at least 40 years old, (2)
was otherwise qualified for the position, (3) was rejected despite being qualified for the
position, and (4) was rejected in favor of a substantially younger candidate on the basis of
age. Grievant has established his prima facie case. He was over 40 years old. He was
otherwise qualified for the position. He was rejected for the position in favor of a
candidate approximately 30 years younger. If an employee can establish a prima facie
case, the burden of producing evidence shifts to the employer. This means that the
employer must produce evidence that the employee was rejected, or someone else was
preferred, for a legitimate, nondiscriminatory reason. This burden is one of production,
not persuasion. Credibility does not factor into the analysis at this stage. The Agency has
met its burden of production. The Agency selected Finalists A and B because in the
judgment of panel members, they were the best suited candidates for the position. If the
employer meets its burden of production, the employee has the opportunity to prove by a
preponderance of the evidence that the reasons offered by the employer were not the
employer’s true reason, but were a pretext for discrimination. In other words, the
employee may attempt to establish that the employer’s proffered explanation is unworthy
of credence. In appropriate circumstances, the Hearing Officer can reasonably infer from
the falsity of the employer’s explanation that the employer is trying to cover up a
discriminatory purpose.

*kkk

In reviewing the totality of all of the documentary evidence issued and in listening to all
of the witnesses, the Hearing Officer finds no evidence whatsoever that race
discrimination played any part in the Grievant’s failure to be named as a finalist or to be
brought back for a second interview. The Agency presented credible evidence of a non-
discriminatory reason for its failure to select the Grievant. A panel witness testified that
the panel felt that the Grievant was not the first or the second best qualified person for the
job. The Hearing Officer can find no evidence that would require him to substitute a
different opinion for that of the panel’s.

Regarding grievance number 9285, the hearing officer wrote, in relevant part, the following:

On December 31, 2009, the Grievant was laid off from the Agency. On October 5, 2009,
the Grievant initiated a grievance challenging his prospective layoff of December 31,
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2009. The Grievant alleges that the Agency misapplied Policy #1.30, that they
discriminated against him on the basis of national origin and age, and they retaliated
against him because of the filing of EEOC complaints, court cases and grievances. The
Grievant filed with EDR a Request to Qualify this grievance for hearing. This grievance
is case #9285. On February 5, 2010, the Director of EDR issued her Ruling qualifying
this matter for a hearing.

During the summer of 2009, the Governor’s Office directed that all State Agencies
prepare budgets that anticipated a five, ten or fifteen percent cut in funding. In prior
years, when this Agency had dealt with potential funding cuts, it had eliminated vacant
positions. The Director of Human Resources for the Division of Administration testified
as a witness for the Agency. Regarding this potential reduction in funds, he testified that
the Department of Planning and Budget, “...wanted blood in the street; you must actually
fire people...” Several witnesses for the Agency testified that they had informal
discussions with the Grievant regarding whether he would be interested in retiring at this
time. Because of existing state policies, he and the other potential retirees would be
offered an enhanced retirement which would increase their annual retirement payments.
It appears from the testimony of all of the witnesses, that the Agency was attempting to
meet its required fund reductions by securing the retirements of those people who were in
the position to retire and who desired to retire. Early in this process, the Grievant’s name
was put forward as someone who would be willing to consider retirement. After his name
was put forward, the concept of his retirement took on a life of its own. The former
Director of this Agency was requested as a witness by the Grievant, but he declined to
testify. Agency witnesses defined him as a micro-manager and it appears that early in this
process, according to Agency witnesses, he had determined that the Grievant would be a
candidate for layoff and/or retirement.

The policy the Grievant alleges that the Agency violated is Policy 1.30-Layoff. The
particular sections which the Grievant challenges are found under the heading Agency
Decisions Prior to Implementing Layoffs and they are as follows:

Each agency determines the factors that will guide the layoff process
according to the criteria below. Each agency is responsible to identify
employees for layoff in a manner consistent with their business needs
and the provisions of this policy.

Before implementing a layoff, agencies must:

-determine whether the entire agency or only certain designated work

unit(s) are to be affected;

-designate business functions to be eliminated or reassigned;

-designate work unit(s) to be affected as appropriate;

-review all vacant positions to identify valid vacancies that can be used

as placement options during layoff; and

-determine if they will offer the option that allows other employee(s) in the same
work unit, Role, and performing substantially the same duties to request to be
considered for layoff if no placement options are available for employee(s)
initially identified for layoff.

Valid vacancies can be filled after the agency has determined that no

employees to be affected by layoff are eligible for or interested in the

positions.

After identifying the work that is no longer needed or that must be
reassigned, agencies must select employees for layoff within the same

Page 33 of 40 Pages



work unit, geographic area, and Role, who are performing substantially
the same work, according to the following layoff sequence:

-wage employee(s) performing the same work (wage employees are not
covered by the provisions of this policy or Policy 1.57, Severance
Benefits);

-the least senior through the most senior part-time restricted employee;
and then

-the least senior through the most senior part-time classified employee;
and then

-the least senior through the most senior full-time restricted employee

(if the position is anticipated to be funded for longer than 12 months);
and then

-the least senior through the most senior full time classified employee.
(Emphasis added)

The word “Role” is defined in this Policy as follows:

A Role describes a broad group of positions in a Career Group assigned
to a specific Pay Band that are assigned different levels of work at
various skill or knowledge levels.

*kkk

The Grievant was laid off on December 31, 2009. On February 1, 2010, the Grievant was
returned to his position and he is currently working approximately thirty (30) hours per
week at the same hourly pay. He is also receiving his enhanced retirement. Agency
witnesses testified that he was returned to his position because there was no one else at
the Agency who could perform his tasks.

Considering the requirements for age, race, or national origin, discrimination is set forth
earlier in this Decision, the Hearing Officer can find no evidence that the Grievant was
laid off because of his age, race or national origin. Regarding the layoff, the Hearing
Officer finds no evidence that this layoff took place because of his prior use of the
Grievance Procedure, EEOC filings, EEO filings, court cases or FOIA filings.

The question before the Hearing Officer is whether or not state policy was misapplied. In
construing the state policy, considering the documentary evidence and the oral testimony,
the Hearing Officer finds that the Grievant has not bourne his burden of proof to establish
that state policy was misapplied in this matter. The Hearing Officer heard from several
witnesses, including the Grievant, who spoke of informal conversations that took place at
various locations in the Agency regarding the pending reduction in Agency funds and the
need to either terminate employees or to have employees accept a layoff with enhanced
retirement benefits. The Hearing Officer finds that it is entirely credible that the Grievant
entered into conversations with fellow employees and with members of the management
of this Agency that he would certainly consider the enhanced retirement package that was
going to be offered in order to reduce head count at this Agency without the need to fire
employees. The Hearing Officer can find no misapplication of policy for the Agency to
take that into consideration when creating a list of people to lay off in this matter. Once
that decision was made and announced, the burden is on the Grievant to establish that his
name was on that list by way of a misapplication of state policy or by way of the Agency
retaliating against him or by way of the Agency discriminating against him because of his
age, race or national origin. The Hearing Officer finds no credible evidence from the
Grievant that any of those took place.
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DECISION

For reasons stated herein, the Hearing Officer finds that the Grievant has not bourne his
burden of proof regarding Case #9235 nor has he bourne his burden of proof regarding
Case #9285.

In his Reconsideration Decision, the hearing officer stated the following:

The Hearing Officer finds that none of the reasons given for reconsideration by the
Grievant rise to a level that would require him to change his original Decision. The
Hearing Officer has carefully considered the Grievant's arguments and has concluded that
there is no basis to change the Decision issued on April 8, 2010.

Concerning Grievance No. 9285, the hearing decision was remanded to the hearing officer by the
Director of the Department of Employment Resolution for an explanation as to “...how he reached his
conclusion that policy allows an agency to use informal discussions to determine who shall be laid off or
what evidence or other grounds supports his conclusion...” The hearing officer offered an explanation but
did not change his decision.

DISCUSSION

Hearing officers are authorized to make findings of fact as to the material issues in the case and to
determine the grievance based on the evidence. By statute, the DHRM has the authority to determine whether
the hearing officer’s decision is consistent with policy as promulgated by DHRM or the agency in which the
grievance is filed. The challenge must cite a particular mandate or provision in policy. This Department’s
authority, however, is limited to directing the hearing officer to revise the decision to conform to the specific
provision or mandate in policy. This Department has no authority to rule on the merits of a case or to review
the hearing officer’s assessment of the evidence unless that assessment results in a decision that is in violation
of policy and procedure.

In his request to this Department for an administrative review, the grievant asserts that the true reason
for his non-selection for a position and layoff was because of retaliation and/or that the hearing officer’s
decision is inconsistent with the relevant policy. In the instant case, the hearing officer ruled that the grievant
failed to prove that the Agency retaliated against him or that the Agency misapplied the Hiring Policy and the
Layoff Policy. It is the opinion of this Department that any concerns regarding the hearing officer’s decision
regarding retaliation represents an evidentiary issue. As such, this Department has no authority to intervene.

The relevant policy related to hiring, Policy No. 2.30, states as its purpose:

The purpose of this policy is to provide guidelines for an efficient and consistent competitive
hiring process that promotes equal employment opportunity and a highly effective
workforce.

The Policy continues as follows:

A. Positions to be Filled

1. Initial Steps
Before posting agencies should:

e Analyze the vacant position and work to determine if any changes have occurred,;

e Update the Employer Work Profile to reflect current duties and responsibilities;

e Determine the necessary and preferred knowledge, skills, and abilities (KSAs) or
competencies for the position;
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e Determine appropriate salary hiring range;

e Determine if the position is assigned to the proper Role and make Role Changes as
necessary;

¢ Identify any education qualifications required by law for the position; and

¢ Identify any bona fide occupational qualifications (BFOQs).

2. Determine Recruitment Options
Agencies may use one of these three options when conducting recruitment:

a. Agency Internal Recruitment: Only the agency’s current employees (i.e.,  classified,
hourly, university, and excepted) may apply.

b. State Employees Only: Only current state employees (i.e., classified, hourly, university,
and excepted) may apply.

c. Open Recruitment: All state employees and the general public may apply.

Agencies should select the recruitment option that best fits their needs before posting a
vacancy. The decision should be based on factors such as the diversity of the agency’s
workforce and the availability of qualified applicants.

If initial recruitment does not result in an adequate applicant pool, agencies may reopen
recruitment, and choose another option, as necessary.

2. Job Announcement Requirements

All job announcements must include an Equal Employment Opportunity statement and
should state the scope of the position and KSA qualification requirements. All information
in the job announcement must be job related. Announcements must not specify a certain
number of years of experience or a specific educational requirement unless sanctioned by
law. The following elements must be included:

a summary of job duties;

any educational qualifications required by law;

any bona fide occupational requirements (BFOQs);

any occupational certification or licensing required by law;

notification that a fingerprint-based criminal history check will be required of the

finalist candidate for the position if it has been designated as sensitive under Va. Code §
2.2-1201.1;

o notification that the selected candidate must complete a Statement of Personal Economic
Interests as a condition of employment, if applicable (Va. Code § 2.2-3114);

o hours of work if less than 40 per week, with a note indicating whether health benefits
are available;

o notification if the position is “restricted” or is funded only for a finite period of time.

Job announcements also should include;:

. any preferred qualifications;

e any requirement or preference for related experience (but not specific years of experience);
any educational preferences not required by law, stated with a provision for substitution of
equivalent applicable experience or training;

¢ notice to applicants that they may be required to demonstrate the skills and abilities
necessary for satisfactory performance of the work;
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o information about conditions of employment such as shift schedule, work hours, full
time/part time status, requirement for background check (for non-sensitive positions) and the
extent of the back-ground check, requirement for drug testing, etc.;

o number of positions being filled from the same applicant pool, if more than one;
salary hiring range;

o statement clarifying what application options if any are acceptable, such as  resumes,
faxes, etc.; and

o information regarding the application process that would be helpful to applicants.

*kkk

B. The Selection Process

Agencies should provide training, instruction or guidance in lawful selection and employment
practices to employees and others who participate in the selection process.

Steps In The Selection Process

Agencies may either interview all applicants for a position or reduce the applicant pool by
screening applications/resumes.

a. Screen Applications
The agency must screen applications according to the qualifications established for the
position and must apply these criteria consistently to all applicants.

Agencies may request clarification and follow-up information from an applicant at any point
in the hiring process.

b. Veterans

Consistent with the requirements of the Va. Code 88 2.2-2903 and 15.2-1509, the veteran’s
military service shall be taken into consideration by the Commonwealth during the selection
process, provided that such veteran meets all of the knowledge, skill, and ability requirements
for the available position. Additional consideration shall also be given to veterans who have a
service-connected disability rating fixed by the United States Veterans Administration.

Veterans Preference Policy Guide

Additionally, if the position is filled using a scored test or examination, the grade or rating of
an honorably discharged veteran must be increased by 5% or by 10% if the veteran has a
service-connected disability rating fixed by the U.S. Veterans Administration.

c. Interviews Required

No person may be hired into a classified position without having been interviewed for the
position. Although telephone interviews are not prohibited, it is strongly recommended that
the candidate meet with the hiring authority before a job offer is made.

All scheduled interviews must be completed before a final selection decision and job offer are
made. However, agencies are not required to reschedule interviews with applicants who are
unable to be present at the scheduled interview.

Interviews may be conducted by:
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the hiring authority, or
a person or panel of individuals designated by the hiring authority.

d. Selection Panels

When a selection panel is used, panel members should:

represent a diverse population;

become familiar with the basic responsibilities of the position for which they  will
interview applicants;

normally (if classified employees) be in the same or a higher Role than the position being
filled (unless they are participating as human resource professionals or individuals with a
particular expertise required for the position);

receive appropriate training, instruction or guidance on lawful selection before
participation in the interview and selection process; and

hold confidential all information related to the interviewed applicants and the
recommendation or selection.

e. Interview Questions

A set of interview questions must be developed and asked of each applicant.

Questions should seek information related to the applicant’s knowledge, skills, and ability to
perform the job.

Questions that are not job related or that violate EEO standards are not permissible.

Interviewers must document applicants’ responses to questions to assist with their evaluation of
each candidate’s qualifications. This information should be retained with other documentation of the
selection process.

The Department of Human Resource Management concurs with the hearing officer’s application and
interpretation of the DHRM Policy No. 2.10 regarding this selection and has no basis to interfere with the
application of the decision regarding grievance number 9235.

Regarding grievance number 9285, the relevant policy, the Department of Human Resource
Management’s Policy No. 1.30, Layoff, states as its purpose:

Permits agencies to implement reductions in the work force according to uniform criteria
when it becomes necessary to reduce the number of employees or to reconfigure the work
force including change of positions from full-time to part-time status. The decision to
implement layoff must be non-discriminatory and must comply with the provisions of Policy
2.05, Equal Employment Opportunity. This policy should be used with Policy 1.57,
Severance Benefits.

According to the Layoff Policy, agency management should conduct the following process in
implementing layoff:

determine whether the entire agency or only certain designated work unit(s) are to be affected;
designate business functions to be eliminated or reassigned;

designate work unit(s) to be affected as appropriate;

review all vacant positions to identify valid vacancies that can be used as placement options
during layoff, and
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o determine if they will offer the option that allows other employee(s) in the same work unit,
Role, and performing substantially the same duties to request to be considered for layoff if no
placement options are available for employee(s) initially identified for layoff.

Once an agency has worked through the steps listed above, it then can proceed with the identification
and notification of impacted employees as follows:

e Identify position(s)/duties to be eliminated using steps provided in this policy;

o Identify employees affected by the decision to reduce or reconfigure the work force using steps
provided in this policy; Determine if placement options exist within the agency and make offer(s)
to affected employee (s). This may result in :

e placement in the same Pay Band
e demotion in lieu of layoff; or
o separated-layoff

e If no placement option exists prior to the layoff for employees identified by the layoff sequence,
agencies may decide to notify other employees in the same work unit, geographic area, and Role,
who are performing substantially similar job duties of the need to place an employee on LWOP-
layoff. Employees may then notify management of their interest in being considered for LWOP-
layoff.

¢ Management assesses the impact of placing specific employee(s) on LWOP-layoff and
determines which employee(s) will be affected by that decision.

According to the layoff policy, Substantially the Same Work is listed as one criterion used by
agencies to determine which employee(s) will be impacted by the Layoff Policy. The following are indicators
to assist agencies in making that determination:

Positions are in the same work unit;

Positions are in the same Role;

Positions have the same work title;

Positions are at the same reporting level in the organization structure;

Positions have the same SOC Code; and

Positions have similar job duties, KSAs and other job requirements based on the position
description or Employee Work Profile.

Affected employees are to be offered placement options into valid vacancies for which they are
minimally qualified. A valid vacancy is defined as a classified position that is fully funded and has been
approved by the appointing authority to be filled. This may include a part-time or restricted position,
depending upon agency needs and position funding. There is no obligation to displace a wage or contract
employee whose work is not being reduced or eliminated in order to create a placement opportunity. After
identifying the work that is no longer needed or that must be reassigned, agencies must select employees
for layoff within the same work unit, geographic area, and Role, who are performing substantially the
same work, according to the following layoff sequence:

o wage employee(s) performing the same work (wage employees are not covered by the provisions
of this policy or Policy 1.57, Severance Benefits);

o the least senior through the most senior part-time restricted employee; and then
o the least senior through the most senior part time classified employee; and then

o the least senior through the most senior full-time restricted employee (if the position is
anticipated to be funded for longer than 12 months); and then
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o the least senior through the most senior full time classified employee.

The Department of Human Resource Management disagrees with the hearing officer’s application
and interpretation of the DHRM Policy No. 1.30 regarding this layoff for the following reasons.

Layoffs are “position or function based” and must not be “personalized.” In the instant case,
according to the hearing decision:

Several witnesses for the Agency testified that they had informal discussions with the
Grievant regarding whether he would be interested in retiring at this time. Because of
existing state policies, he and the other potential retirees would be offered an enhanced
retirement which would increase their annual retirement payments. It appears from the
testimony of all of the witnesses, that the Agency was attempting to meet its required fund
reductions by securing the retirements of those people who were in the position to retire and
who desired to retire. Early in this process, the Grievant’s name was put forward as someone
who would be willing to consider retirement. After his name was put forward, the concept of
his retirement took on a life of its own. The former Director of this Agency was requested as
a witness by the Grievant, but he declined to testify. Agency witnesses defined him as a
micro-manager and it appears that early in this process, according to Agency witnesses, he
had determined that the Grievant would be a candidate for layoff and/or retirement.”

The DHRM cannot determine from the summary of the evidence presented in the hearing decision
whether the layoff of the grievant was “position or function based” rather than “personalized.” Therefore, we
remand this decision to the hearing officer so he may clarify what steps the agency took to ensure that the
layoff was either “position or function based”.

CONCLUSION

Based the review by the Department of Human Resource Management, we are remanding this
decision to the hearing officer for clarification regarding the application of the Layoff Policy in the
instant case.

Ernest G. Spratley
Assistant Director,
Office of Equal Employment Services
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