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DEPARTMENT OF EMPLOYMENT DI SPUTE RESOLUTI ON
DI VI SI ON OF HEARI NGS

DECI SI ON OF HEARI NG OFFI CER

In the Matter of Veterans Servi ces Case nunber 5827

Heari ng Date: Cct ober 22, 2003
Deci sion | ssued: OCctober 31, 2003

PROCEDURAL BACKGROUND

On March 24, 2003, Gievant was issued a Goup Il
Witten Notice of disciplinary action for violation of
the Meno of Instructions issued on Novenber 1, 2002
instructing the grievant on the proper procedures for
the use of the Vetrex program and nmacros for the Hanpton
Vet erans Services Ofice.

Atinmely request for a hearing was filed by the
Grievant chal l enging the Agency’s position on July 24,
2003. Any delay in the processing of the grievant’s
request was expl ained by the Human Resource Manager in a
menmo to the Departnent of Enploynment D spute Resol ution
dat ed August 5, 2003.

APPEARANCES

Gi evant
Regi onal Manager for the Agency
Three Wtnesses for the Agency

| SSUES

Whet her Grievant should receive a Goup Il Witten
Notice of disciplinary action with renmoval for failure
to follow a supervisor’s instructions and perform
assi gned work.

FI NDI NGS OF FACTS

Grievant has worked for the Departnent of Veterans’
Services in the Hanpton Field O fice since May, 2000
havi ng served in nunmerous positions with the Virginia
Department of Veterans’ Affairs for approximately five
years. She is within four courses fromreceiving a
Bachel or of Arts Degree in Business Administration with
a secondary degree in Conputer Information Technol ogi es.



The Vetrex programis used for the processing of
veterans’ clains. Plagued with problens over the past
year with alterations to the systemcausing the entire
systemto crash and man hours to be |l ost, the
i nformati on technol ogy personnel for the agency
i nvesti gated numerous possi bl e reasons for the probl ens.
One of the major concerns was that whatever was causing
glitches was only occurring at the Hanpton field service
of fice.

In an attenpt to isolate the problemthe
| nformati on Technol ogy Manager sent a nmeno to the
Hanpton O fice on Novenber 1, 2002 the probl ens that
were found. Mre inportantly the nmeno detailed the
proper procedures to follow until further notice. At
the tinme of the meno corrective actions had been taken
and the Vetrex programwas working properly on all three
conputers in the office including the one used primarily
by the grievant.

O particular note are the neno warni ngs:

“There is to be no creation or custon zation
of any macros or tenplates for an vetrex forns or
docunents. The vetrex fornms and docunents that have
been nade available in the programare the only ones to
be used “

“There is to be no mappi ng through the network
to any of the other conputers, nor any configuration
changes, for any reason, wthout prior authorization “
(Agency Exhibit #1)

As enphasis to the Novenber 1, 2002 neno fromthe
| nf ormati on Technol ogy manager, the Regi onal Manager
sent his own neno to the Hanpton Staff on Novenber 4,
2002. Restating the concerns of the agency, his neno
added: “Failure to comply with (the) nmeno may result in
di sciplinary action.” (Agency Exhibit #2)

Continuing to address the possible problems with
the system grievant the conmputer staff in Roanoke
repl aced the grievant’s CPU on March 7, 2003. The new
CPU had 32 Macros installed. (Agency Exhibit #3)
Gri evant signed an acknow edgenent formon March 6, 2003
confirm ng her understandi ng of all previous nenos
regardi ng the use and nmai ntenance of the new system
(Agency Exhi bit #4)

On March 12,2003 the office nmanager for Hanpton
checked the grievant’s conputer to discover that there
were only 8 installed macros. The conputer information
t echnol ogy team from Roanoke, Virginia verified this



i nformati on on March 4,2003. Although the grievant only
wor ked on March 10 and March 11, the program had been
altered in violation of the previous nmenos.

The officer manager issued the Goup Il witten
notice on March 24, 2003 citing the nenos and
acknow edgnent form of March 6, 2003 enphasi zing that no
alteration of the programwould be justified w thout
approval .

A Second Step Response neeting was hel d i n Roanoke
on May 16, 2003 in Roanoke with the grievant acconpani ed
by a representative. The grievant through her
representative offered alternative explanations for the
problenms with the Vetrex program and the m ssing nacros.
Al ternative scenarios including sonmeone el se tanpering
with the conputer, which the grievant acknow edged wa
unlikely. A conmputer glitch causing the data path to be
changed so macros coul d not be read or macros
di sappeari ng because of a mal functioni ng conputer.

The agency and the grievant agreed that the
devel oper of the Vetrex program woul d be contacted to
review various scenarios in an attenpt to offer guidance
as the the problenms with the program

Based on the inquiry to the program devel oper
regardi ng the di sappearing macros, he opined that the
only possibility of that “someone, or another
application, is intentionally deleting them As you
know , even if files are marked ‘read only’ anyone with
knowl edge of Wndows or DOS can change the attributes of
the file and delete it anyway.” (See Agency Exhibit #5,
originally marked #1 when presented at the hearing).

APPLI CABLE LAW AND OGPl NI ON

To process veterans’ clains through the
Commonweal th of Virginia the Veterans' Service Agency
utilizes a programmed entitled Vetrex. The Hanpton
field office having been plagued with Vetrex program
probl ens, instituted corrective procedures to address
t he problens during 2002. All personnel were inforned
of the witten procedures and asked to sign an
acknow edgenent of understanding. Specific do's and
don’s were outlined, as well as instructions to follow,
in the event of questions.

In March, 2003, the grievant was the recipient of a
new CPU, which when installed contained 32 macr os.
Nevert hel ess, less than three weeks later, 24 nacros
were di scovered mssing by the office manager. Gievant
deni ed any know edge of the m ssing nacros.



Grievant through out the disciplinary process as
wel | as during the course of the hearing contended that
she sinply did not renove any macros fromthe conputer.
She argued that the agency could not prove that she

removed any macros. Nor did she fail in any way to
foll ow t he nenoranduns sent to her prior to the issuance
of the Goup Il witten notice.

The information technol ogy witnesses testified that
Vetrex is a specialized programthat has been programed
to use a processing systemcalled Cetus Wrd Pad.
Failure to use this particular system confuses the
program and causes it to malfunction. Part of the
training that the grievant received regarding the Vetrex
program enphasi zed this particul ar aspect of the system

Gievant testified that she often saved text
docunents whi ch she generated using the Vetrex program
in Mcrosoft WORD. In fact the information technol ogy
specialist testified that a review of the grievant’s
hard drive revealed a directory with docunents created
in vertex but saved to this personal directory. The
specialist said that part of the reasons for the
Novenber 1, 2002 neno was to ensure that no enpl oyee
changed paths for the vertex program Vertex is not
programmed in Mcrosoft WORD. Not using the Cetus Wrd
Pad path and changing it to WORD was a direct violation
of the meno.

Even in light of the explanation provided by the
i nformation technol ogy specialist, the grievant insisted
t hat she had done nothing wong. Her defense was that
she sinply did not delete, alter or change paths for any
macros on her CPU. She never offered any reasonabl e
expl anation for the m ssing macros and her nere deni al
was not persuasive. In this instance, the grievant’s
background in conputer systens m ght be an inpedi nent.
She has failed to grasp the underlying reason for the
i ssuance of the Goup Il notice: failing to follow a
supervisor’s instructions. Regardless of whether she
felt that saving docunents in Mcrosoft WORD was
acceptable, she failed to follow the nandates of the
menos sent to her by the agency- not to alter the paths.

The Departnent of Human Resource Managenent
(“DHRM') has issued a Policies and Procedures Manual
setting forth Standards of Conduct for State enpl oyees.
According to DHRM Goup Il offenses “include acts and
behavi or which are nore severe in nature than a G oup
of fense and are such that an additional Goup Il offense
should normally warrant renoval.” DHRM{ 1.60 (V)(B)(2).



Failure to follow a supervisor’s instructions perform
assigned work or otherw se conply with applicable
established witten policy constitutes a G oup |
offense. DHRM{ 1.60(V)(B)(2)(a).

In this instance the agency had i ncurred hundreds
of manpower hours to correct a problens that was
isolated to one workstation used by the grievant.

To continue to inconveni ence others, abuse agency
resources and ignore agency policy is sufficient to
warrant renmoval if corrective action is not taken.

According to the Enpl oyee Gi evance Procedure,
Virginia Departnent of Enploynent D spute Resol ution,
Rules for Hearing IV (D), in disciplinary actions, the
agency nust show by a preponderance of the evidence that
the disciplinary action was warranted and appropriate
under the circunstances. In this case the agency has
met its burden of proof necessary to denonstrate that
the grievant failed to conply with applicable
established witten policy.

Reviewing the Grievant’s witten response in
requesting a hearing, she felt that corrective action
woul d be appropriate to include counseling to address,
curtail or correct any problens regardi ng work
performance to behavior. She clainmed to have not
recei ved any verbal, witten or interimnotification of
any deficiencies. She acknow edged receipt of the
menos, one in particular witten just to her (Novenber
1, 2002). But consistent with her continuing on the job
behavi or, she failed to follow the concepts outlined in
he nmeno choosing to feel it just didn't apply to her.

DECI SI ON

The Agency’s issuance to the Giievant of a Goup |1
Witten notice is upheld.

The Goup Il Witten Notice issued on March 24, 2003
is hereby nade a part of the grievant’s personnel records.

No additional disciplinary action is recommended.

APPEAL RI GHTS

As Sections 7.1 through 7.3 of the Gievance
Procedure Manual set forth in nore detail, this hearing
decision is subject to admnistrative and judicial review
Once the admnistrative review phase has concl uded, the
heari ng deci sion becone final and is subject to judicial
revi ew



Adm ni strative Revi ew

This hearing decision is subject to four types of
adm ni strative review, depending upon the nature of the
al |l eged defect with the deci sion:

1. A request to reconsider a decision or reopen a
hearing is made to the hearing officer. This request mnust
state the basis for such request; generally, newy
di scovered evidence or evidence of incorrect |[egal
conclusions is the basis for such a request.

2. A challenge that the hearing decision is inconsistent
with state or agency policy is nade to the Director of the
Department of Human Resources Managenent. This request
must cite to a particular nandate in state or agency
policy. The Director’s authority is limted to ordering
the hearing officer to revise the decision to conformit
to witten policy.

3. A challenge that the hearing deci sion does not conply
wi th grievance procedure is nade to the Director of EDR
This request nust state the specific requirenments of the
grievance procedure with which the hearing decision is not
i nconpl i ance. The Director’s authority is limted to
ordering the hearing officer to revise the decision so
that it conplies with the grievance procedure.

A party may nmeke nore than one type of request for
review. All requests for review nmust be in witing, and
received by the admnistrative reviewer, wthin 10
cal endar days of the date of the original hearing
decision. (Note: the 10-day period, in which the appeal
must occur, begins with the date of issuance of the
deci sion, not receipt of the decision. However, the date
the decision is rendered does not count as one of the 10
days; the day follow ng the issuance of the decision is
the first of the 10 days.) A copy of each appeal mnust be
provided to the other party.

A hearing officer’s original decision becones a final
hearing decision, with no further possibility of an
adm ni strative review, when

1. The 10 calendar day period for filing requests
for admnistrative review has expired and
neither party has field such a request; or

2. Al tinmely requests for admnistrative review
have been decided and, if ordered by EDR or HRM
the hearing officer has issued a revised
deci si on.



Judi ci al Review of Final Hearing Decisions

Wthin thirty days of a final decision, a party may
appeal on the grounds that the determnation is
contradictory to law by filing a notice of appeal with the
clerk of the circuit court in the jurisdiction in which
the grievance arose. The agency shall request and receive
prior approval of the Director of EDR before filing a
notice of appeal.

[ See Sections 71. through 7.3 of the Gievance Procedure
Manual for a nore detailed explanation, or call EDR s
toll-free Advice Line at 888-232-3842 to | earn nore about
appeal rights froman EDR Consultant.]

Wanda N. All en, Esg.
Hearing Oficer
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