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DIVISIONOFHEARINGS

DECISIONOFHEARINGOFFICER

INRE：CASENO．10993

HEARINGDATE：June29，2017

DECISIONISSUED：September21，2017

PROCEDURALHISTORY

Grievantwasremoved宜omemploymentonFebruary17・2017fbllowlnganunSatisfactory

three－mOnthperfbmanceevaluation・l

Grievantmadeatimelyrequestfbrreview・OnApri15・2017・aHearingO飾cerwas

appointed・APre－HearingConferencewasscheduledfbrApri113，2017・AMotionwas創edon

May9，2017regardingwhichpanywouldbethefⅣrWdparty・Aphoneconferencewas

scheduledonMay16，2017・TheAgencywasavailablefbrthephoneconferencebutGrievant

wasnot．AletterwassentonMay16，2017withmereposetotheMotionmattheAgencywould

glVeteStimonynrstduetothisbeingateminationmatter・ThehearingwasscheduledfbrMay

23，2017atthefacility・DuetoawitnessbeingunavailablefbrthehearingonMay23，2017・a

newhearingdateofJune26，2017wasagreedupon・

Atthehearing，theAgencyandGrievantwereglVen30daysto珊eamemoand15

additionaldaystorespond・Grievant・smemowassentonJuly16・2017・TheAgencyresponded

totheGrievant・smemoonJuly16，2017・TheAgency・smemowasreceivedonJuly19，2017・

GrievantrespondedtoAgencyIsmemoonAugust8・2017・

APPEARANCES

AgencyAdvocate

AgencyRepresentativeaswitness

3Agencywitnesses

Ghevmt

Grievantaswitness

7Grievantwitnesses

1AgencyExhiblt3
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Pa秘；20fe

ISSUES

l．WhetherGrievant，sre－eValuationandremovalwasconsistentwithstatepoucy？

2．WhetherGri（期mt’sre－eValuationwasaLrbitraryorcapricious？

BURDENOFPROOF

hre－eValuationaction，theburdenofproofisontheAgencytoshowbyapreponderance

oftheevidencethatitsdisciplinaryactionsagainstmeGrievantwerewarrantedandappropriate

underthecircumstances・2Apreponderanceoftheevidenceisevidencewhichshowsthatwhatis

soughl点自推PrOVedismoreprobablethannot・3Grievanthastheburdenofprovinganya鮒rmative

defensesraisedbyGrievant・4

APPLICABLELAWANDPOLICY

ThishearingisheldincompliancewmVirginiaCode§2・2－3000etseq，theRulesfbr

ConductingGrievances efrectiveJulyl，2014an（「theGrievanceProcedureManual（GPM）

e能ctiveJulyl，2014．

DHRMPerlbrmancePlamingandEvaluationPolicyl．40whichrelatetothehereincase

a時aSfbuows：

BelowContributorRating－Resultsorworkthatfailstomeetperlbmancemeasures・

Toreceivethisratlng，anemPloyeemusthavereceivedatleastonedocumentedNoticeof

ImprovementNeeded／SubstandaIdPerfbmancefbmwithintheperfimmancecycle・5

E鯖ectiveJulylO，2007

AWrittenNotice（StandardsofConductPoLicyl．60）thatisissuedtoanemployeefbrany

reasoninthecun℃ntPerfOrmancecyclemaybeuse（上inplaceoftheNoticeofImprovement

Needed／SubstandardPerfbrmancetosupp（HtanOVerallratingo“BBelowContributor”・6

Anemployeewhoreceivesaratingof“BelowContributor”mustbere－eValuatecLan（＝mve

aperfOrmancereでVahuationplandeveloped，aSOulmmdLt氾low・7

GrievanceProcedureManual（GPM）§5．8

GPM§9．

GPM§5．8．

AgencyExhibit9

1d

AgencyExhibit9
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ImprovementPlan－TheNoticeofImprovementNeeded／SubstandardPerfbrmancefbm

mustincludeanimprovementplan・Whichshouldhaveanimprovementpehodofnolessthan30

daysormorethan180days・Theimprovementplanshallbedevelopedbythesupervisorand血e

employee・IfagreementcamOtbereached・thesupervisormayestablishtheimprovementplan・

Theplanshouldbeincludedonthefbmorattachedtoit・Employeesshouldbegivenacopyof

theNoticeandplan・Whentheannualevaluationiscompleted・theNoticeandpLanmustbe

attachedtotheEvaluationFomiftheoverallevaluationrenectsaratmgBelowContributor・

otherwise，thefbmisretainedinthesupervisor，snleasdescribedintheRetentionofPerfbmance

Fomssectionofthispolicy・Substandardperfbmanceontheimprovementplanalsomayresult

indisciplinaryactionundertheStandardsofConductm迫坦立上69－塾造型立並塵連出・）8

Re－EvaluationPlan－WithinlOworkdaysoftheevaluationmeetlngduringⅧchthe

employeereceivedtheannualrating・theemployee・Ssupervisormustdevelopaperfbrmancere－

evaluationplan血atsetsfbrthperfbmancemeasureSfbrthefbuowingthree（3）months，andhave

itapprovedbythereviewer・9

●Eveniftheemployeeisintheprocessofappealinghisorherevaluation・the

perfbmanceplanmustbedeveloped・

●Thesupervisorshoulddevelopanentireperfbmanceplanincluding，高Employee

Development・’’

●IftheCoreResponsibilitiesandmeasuresoftheoriglnalperfbmlanCePlanare

appropriate，thisinfbmationshouldbetransrerredtoaseparateeValuationfbm・

whichwillbeusedforre－eValuationpurposes・Thefbmshouldclearlyindicate

●Thesupervisormustdiscusswiththeemployeespeci丘crecommendationsfbr

meetingtheminimumperfbrmancemeasureSCOntainedinthere－eValuationplan

duringthere－eValuationperiod・

●Theemployee，sreviewer・andthentheemployee，Shouldreviewandsignthe

perfbmancere－eValuationplan・

●Iftheemployeetransferstoanotherpositionduingthere－eValuationperiod・there－

evaluationprocesswillbeteminated・

NOTE：Regardlessoftheemployee・smovementtoanOtherpositionduhngthisre－

evaluationperiod，theemployeewillnotbeeligiblefbraperfbmanceincrease・

Three（3）MonthRe－Evaluation－Theemployeemustbere－eValuatedwithin

approximatelytwoweekspriortotheendofthethree（3）一mOnthperiod・Ifanemployeeisabsent

fbrmorethan14Consecutivedaysduringthethree（3）一mOnthre－eValuationperiod・theperiodwill

beextendedbythetotalnumberofdaysofabsence証Cludingthenrst14days・10

8AgencyExhibit9

9ICi

lOAgencyExhibit9
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1fPerfbrmanceDoesNotImI）rOVe－Ifmeemployeereceivesare－eValuationratlngOf
“BelowContributor，・・mesupervisorshalldemote，reaSSlgn・Orteminatetheemployeebytheend

ofthethree（3）一mOnthre－eValuationperiod・ll

DemoteorReassign－Anemployeewhoseperfbrmanceduingthere－eValuationpehod

isdocumentedasnotimprov専maybedemotedl通塾垂thethree（3）－mOnthperiodtoaposition

inalowerPayBandorreasslgnedtoanotherpositioninthesamePayBandthathaslowerlevel

dutiesiftheagencyidentinesanotherpositionthatismoresuitablefbrtheemployee’s

perfbmancelevel・AdemotionorreasslgnmenttOanOtherpositionwillendthere－eValuation

pehod・12

whenanemployeeismovedtoanotherpositionwithlowerdutiesduetounsatisfactory

perfbmanceduring，Orattheendofthere－eValuationperiod・theactionisconsidereda

perfbmanceDemotionandtheagencymustreducetheemployee，ssalaryatleast5％・（SeePoliQY

3．05、ComDenSatio塾，）13

ReduceDuties－Asanaltemative，theagencymayallowtheemployeewhoisunableto

achievesatisfbctoryperlbmanceduringthere－eValuationperiodtoremaininhisorherposition，

andreducetheemployee・sduties・Suchareductionshouldoccurfbllowlngandbasedonthere－

evaluationandpustbeaccompaniedbyaconcuHentSalarydecreaseofatleast5％（宣趣

1時CompensatlOn．）14

Terminatc－Iftheagencydeteminesthattherearenoaltemativestodemote，reaSSlgn・Or

reducetheemployee・sduties，teminationbasedontheunsatisfactoryre－eValuationistheproper

action．Theemployeewhoreceivesanunsatisfactoryre－eValuationwillbeteminatedattheend

ofthethree（3）一mOnthre－eValuationperiod・15

FINDINGOFFACTS

Anerreviewlngtheevidencepresentedandobservingthedemeanorofeachwitnessas

wellasdueconsiderationglVentOGrievant，Whowasprose・theHearingO飾cermakesthe

fbllowingnndingsoffact：

GrievantwasaLicensedPracticalNⅢSeWiththeAgency・ShewasinPayBand“3’’and

herstatuswasnon－eXemPt．Herjobtitlewas“CorrectionsNⅢSeTechnician．，・16Grievantalso

statedshedidsecretarialworkpartofhertimeattheAgencyalthoughnoevidencewas

submittedregardingmedatesofthistask・GrievantwasactingasaLicensedPracticalNurseat

thetimeofherre－eValuationperiod・

11Id

121d

13ICi

i4Ilt

151d

16AgencyExhibitl
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Thetestimonyinthiscaseisveryconfusingpartia11yduetoGhevant，sinabilityto

presenthercase・Fumer・manydifrerentactionswerehappenlngatthesametime・Atimeline

attachedtothisdecisionmaybetterexplainthesequenceofevents・17

Ghevantreceivedseveralnotesinearly2016regardinglmPrOVementStheAgencyfm
sheneededtomake．18Generallytheproblemareasregarded：aCCmateCha血g・WOrking

overtimeduringtheweektotakeFhdayo鯖withoutsupervisorpemission，tardyfbrwork・

truthmess，Shahngandorganizlngthegroupcomputer・keepingupwithinventory・discussion

ofstafr創es，issuewithCPRtrainlng，honestylSSueS・timeconservation，andrelationswithco－

workers．Mid－yeaLGrievantreceivedmemosregardingthemamerinwhichshedispensed

preschptionmedicationsaswellascompatibilitylSSueSWithco－WOrkers・

GrievantwasonleavefromMarch2016toJune2016・TwodaysaRerretumlnginJune

theWardenadvisedGrievantshewasonnoticeregardingaDisciplinaryActionandthathis
letterwasthelStstepindueprocess・19AWrittenNoticefbrfaHuetOfbllowinstructionsor

policywithGroupIIdisciplinewasissuedonSeptember15・2016・20Ghevantdidnotappea皿s

action．Ghevant・sBelowConthbutorevaluationonNovember17，2016wasalsonotappealed・21

Accordingly，neitheroftheseactionswillbeconsideredbytheHearingO飾cerastheyarennal

ApparentlyattertheWrittenNoticewasreceived・GrievantrequestedextranuSlngWOrk

atanotherfacilityandrequestedarecommendation丘omherSupervisor・22TheSupervisor

declinedtomakearecommendationastheSupervisorbelievedGrievanthadstatedshewasno

longerinterestedinnurslng・23GrievantnledadiscriminationgnevanceonAugust30，2016

agains皿sSuperior，inwhichthematterwasresoIvedbyDecember30，2016andthisdecision

wasalsonotchallengedbyGrievant・24GrievantalsorequestedmeWardentopemitherto

applyfbrajoboutsideofnurslng・GhevantapparentlydidnotapproveoftheWarden，sreply・25

GrievantbelievedshehadthenmedanotherdiscriminationactionagalnSttheWarden・Thereis

nodocumentinevidencethatacomplaintwasmed，amoughGrievantwrote的llowup”

le什ers．26

GrievantreceivedandsignedheramualreviewonNovember4，2016・27Herprevious

2015amualreviewhadbeensatisfactory・However，duringtheOctober2015toNovember

2016period，GrievanthadreceivedseveralNoticesofImprovement・280nSeptember15，2016・

17HearingO餓cerExhibitA

18AgencyExhiblt3

19AgencyExhiblt7

20AgencyExhibit2

21AgencyExhibit8

22GrievantExhiblt5

23Iti

24GrievantExhibit9

25GrleVantExhibit5

26GI・ievantExhlbit9

27AgencyExhiblt8

28AgencyExhibit3，4，＆5
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GrievantreceivedaWrittenNoticewithaGroupIIdisciplinefbr制uretofbllow

instructionsorpolicyregardingGhevantnotbeingpresentfbrworkwhenexpected・29

Ghevant・sevaluationofNovember4，2016wasaBelowConthbutorratlng・300n

November17，2016Grievantwasmadeawareofare－eValuationplan・Grievantmetwiththe

evaluatorandsignedtheplan・31Notesweremadeaboutherprogressorlackofprogresson

December19，2016andFebrualy1，2017・320nFebruary16・2017merewasannalre－

evaluation．33Basedonthere－eValuation・GrievantwasteminatedonFebruary17・2017・34

Ghevantmadeatimelyrequestfbrthematterofherre－eValuationteminationbeingheardbya

HearingO純cer・

GrievantdidnotgneveherWrittenNoticeandthetimelSPaSttOdoso・Issuesthat

broughtabouttheWrittenNoticecamotnowbedisputed・Ghevant・sdiscriminationcomplaint

andsupposed“証ev”Complaintshavealsopassedtimerbrreview・Ghevantdidnotappeal

herBelowContributorratlngOnNovember4・2016・

Theissuesthatremainrelatetothere－eValuationofNovember4・2017・

DHRMPolicyl・40requlreSthataGrievantreceiveatleastonenoticeofimprovementor

aw血enNoticeduringtheevaluationperiodinordertobeconsideredfbrBelowConthbutor

ratmg．35TheW血enNoticeinthe2016periodwasaqualifyingevent・36

DHRMPolicyl・40requlreStheAgencytodevelopare－eValuationplanfbremployees

whoreceiveaBelowConthbutorrating・Theplanmustbedevelopedwithinten（10）working

daysoftheevaluationdatei37TheplanwasmadeknowntoGhevantonNovember17・2016

withintheten（10）businessdaytimepehod・38Theplanoutlinesimprovementsneededand

describedthere－eValuationprocess・Grievantslgnedtheplanletter・

TheevaluatorspokewithGrievantandnotedimprovementonDecember19・2016・39

However，thesecondreviewindicatedtherewereproblems・40TheAgency，sevaluatortestined

thatGrievantwasmadeawareoftheseissues・

29AgencyExhiblt2

30AgencyExhiblt8

31AgencyExhibitlO

32AgencyExhibltl1

33AgencyExhiblt12

34AgencyExhibit13

35AgencyE血ibit9

36AgencyExhiblt2

37AgencyExhlbit9

38AgencyExhibitlO

39AgencyExhibitl1

40Id
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ThePolicyrequiredreviewwasmadeonFebruary16・2017thedaybefbrethe90－dayre－

evaluationpehodwascompleted・41InaccordancewithpolicyonFebruary17・2017

ConsiderationwasglVentOademotionofGhevant・analtemativeplacementofGhevantand

teminahonofGhevant・42BecauseofGhevant・semployeeranktherewasnolowerdemotionto

whichshecouldbeasslgned・Therealsowasnoo血ercompatiblepositionavailable・Grievant

wasteminatedonFebruary17，2017・

Grievantarguedseveralreasonswhysheshouldnothavebeenteminated・

Grievantproducedseveralwitnessestosayshewasafhendly，hardworkerthatwasnot

argumentative・However，nOneOfthesewitnessesspecinedthattheyweretalkingaboutthetime

をmewithinmere－eValuationperiod・Further，OneOfthesewitnessesoncross－eXamination

evenstatedthetensionintheunitdissipatedaRerGrievantleftemployment・

Grievantstatedher・・employeeprome，，wasLeRonthecounteratworkandnever

explainedtoher・IfGrievantisrereringtothecorejobresponsibilitiespaper・itneededno

explanationtoaseasonedempIoyee・If Tievantisreferringtothere－eValuationplan・itwasina

letterpersonallysenttoher・IfGrievantisrefemingtoherBelowContributorevaluation，She

signedit・43

Grievantmadeseveralstatementsaboutherpastperfbrmancebeingbetterthanme

writtendocumentationwouldindicateandthatshewasslngledoutwhenothersweredoingequal

orevenworsewrongdoings・Evenifso，thetimeperiodtognevetheseincidentsISPaStandnot

anissueinthepresentmatter・

Grievantstatedshehadonlyretumedfromleavetwodaysbefbreshereceiveda

disciplinaryletter・ShequeriedhowcouldshehavedonesomanywrongthingslnJuSttWOdays・

Thedisciplinaryletterdescribedseveralin缶actionsofPolicythathadoccurredbefbreGrievant

le危onleave．

GrievantwasoftheoplniontheissuestheAgencyhadwithherworkperfbmancebefbre

shewentonleavewereall“dismissed，，bytheWarden・Notonlyareproblemsnotdismissedbut

testimonyfrommeAgencyRepresentativewasthattheWardenhadnoauthoritytodismiss
improperactions．

Grievantstateddiscriminationgnevancesshehad創edwerelgnOred・Onlyone

discriminationcomplaintwasnledanditwentthroughallproper“step”chamelsbefbrebeing

deteminedunfbunded．

41AgencyExhibit12

42AgencyExhiblt13

43AgencyExhibit8
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GhevammisreadDHRMPolicyl・400age5）44believingthataspecincmeetingneeded

toocc皿mOrethan30daysafterherpoorevaluation・Thepolicytowhichshereferredspokeof

a30to180－dayimprovementperiodduingwhichtimeanemployee・sactionscouldbe

GrievantstatedmerewereneVeranymeetlngSWithherevaluatorduringthere－eValuation

period・TheevaludorprOducedhisnotesoftwomeetlngSandammedhehadspokento

Grievamiわoutwaystoimproveherstatus・45

Grievantstatedshereceivedherre－eValuationonFebrmy16，2017andwasonJgiven

onedaytoimprovebefbreshewasteminatedonFebruary17・2017・46Thisiscenainlynotthe

caseasshesignedthere－eValuationEWPonNovember17・2017・

Ghevant・scomplaintsthatshewasteminatedsolelybecauseshewasbeing

discriminatedagalnStlacksevidence・WhereastheseveralimprovementsneededbyGhevantto

keepherjobwerewelldocumemed・ThepolicyrequlrementSOfDHMRPolicyl・40astore－

evaluationwerealsowelldocumentedanda11criterionmetbytheAgency・

ForthereasonstatedhereintheAgencyhassubstanhallycompliedwithStatePolicy・

TheAgency・sevaluationofGhevantwasnotarbitraryorcaprlCious・TheAgency，sdecisionto

removeGrievantmustbe塑些堕iB・Grievant・srequestfbrreliefis型堕凹型・

APPEALRIGH壁

YoumayrequestanadministrativerevleWbyEEDRwithin15calendardaysfromthe

datethedecisionwasissued・YourequeStmuStbein証tingandmustbereceivedbyEEDR

within15calendardaysofthedatethedecisionwasissuedi

PleaseaddressyourrequesttO：

0飾ceofEqualEmploymentandDisputeResolution

DepartmentofHumanResourceManagement

lOINorth14thst，，12thFloor

Richmond，VA23219

0r，Sendbye－mailtoEE坦＠昼型旺盛g垂aig弘Orbyfaxto（804）786－1606・

44AgencyExhibit9

45AgencyExhiblt11

46AgencyExhibit12＆13
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YoumustalsoprovideacopyofyouaPPealtotheotherpartyandthehearingo飾cer・The

hearingo飾cer・sdecisionbecomesnmIwhenthe15－Calendardayperiodhasexpired・OrWhen

requestsfbradministrativereviewhavebeendecided・

AchauengethatthehemingdecisionisinconsistentwithstateoragenCyPOlicymustreferto

aparticularmandateinstateoragenCyPOlicy融whichheheahngdecisionisnotin

compliance・Achallengethattheheahngdecisionisnotincompliancewiththeghevance

procedure，OrarequeSttOPreSentneWlydiscoveredevidence・muStrefertospecincrequlrementS

ofthegrievanceprocedurewithwhichtheheahngdecisionisnotincompliance・Youmayrequest

a通過趣ifyoubelievethedecisioniscontradictorytolaw・Youmust飢eanoticeof

appealwiththeclerkofthecircuitcouninthejuhsdictioninwhichthegnevancelⅢOSeWithin30

daysofthedatewhenthedecisionbecomesnnal・47

ISeeSections7・皿ough7・30fmeGrievanceProcedueMmualfbramoredetailedexpkmation・

OrcallEEDR，stollHeeAdviceLineat888－232－3842toleammoreaboutappealrights缶oman

EEDRConsultant］．

／∠＞－三三一／一二三エー
＿＿／／SondraK．Alan，HearingO鮪cer

47AgenciesmustrequestandreceiveprlOrapPrOValn・OmEEDRbefore舗nganoticeofappeal・


